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ISSUES PRESENTED

I. Whether mentally impaired persons who are in-
voluntarily confined in state mental institutions without
treatment and under the conditions of deprivation found
by the district court are:

a. deprived of liberty without due process in vio-
lation of the Fourteenth Amendment;

b. deprived of equal protection in violation of the
Fourteenth Amendment, and

c. subjected to cruel and unusual punishment in
violation of the Eighth and Fourteenth Amendments.

II. Whether a justiciable controversy is presented by
the allegation that mentally impaired persons are de-
prived of their constitutional rights when they are in-
voluntarily confined in state mental institutions without
treatment and under the conditions of deprivation found
by the district court.

III. Whether the district court’s orders entered to pro-
tect the constitutional rights of inmates in state mental
ingtitutions are consistent with the separation of powers
and concepts of federalism.

IV. Whether the district court abused its discretion

in awarding attorneys’ fees to plaintiffs’ counsel.

(1)
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PREFACE

Interest of Amici

Amici curiae are national organizations with a direct
interest in the adequacy of services available to the men-
tally ill and mentally retarded; in the appropriate use
and deployment of mental health professionals; and in
assurance of the constitutional rights of persons alleged
to be mentally ill or mentally retarded. Amici’s. member-
ship includes psychiatrists, psychologists, social workers,
members of other relevant professions and laymen con-
cerned with the delivery of services to the mentally ill
and mentally retarded. -

In the district court, American Orthopsychiatric Asso-
ciation, American Association on Mental Deficiency,
American Psychological Association and American Civil
Liberties Union were granted amicus status with the
same rights to participate in the proceedings as the
parties. Order of August 20, 1971. Amici participated
actively, presenting expert testimony, introducing exhib-
its, and bringing their professional expertise to bear on
the problems framed by the distriet court’s orders. In
particular, amici marshalled expert assistance to develop
standards for adequate treatment and participated with
counsel for the parties in formulating stipulated stand-
ards for submission to the Court. '

In this Court, the amici aboveé-named, together with
the National Association for Mental Health and the Na-
tional Association for Retarded Children have been
granted leave to file this brief and present oral argu-
ment.?

* Amici in this Court include (1) the American Association on
Mental Deficiency, which is an organization made up of over 9,000
professionals in the mental deficiency field; (2) the American
Orthopsychiatric Association, an interdisciplinary organization
concerned with the problems of mental disorder and abnormal be-
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From the perspective of mental health professionals
and national organizations concerned with the adequacy
of services to the mentally impaired, amici strongly sup-
port the decisions of the court below and urge affirmance.
Persons civilly committed as mentally ill or mentally
retarded are entitled to the protection of the due process
and equal protection guarantees of the Fourteenth
Amendment. They are entitled to the protection of the-
Eighth Amendment guarantee against cruel and unusual
punishment, made applicable to the states by the Four-
teenth Amendment. Amici contend that these constitu-
tional provisions require, among other things, that the
mentally impaired person who is involuntarily committed
be given adequate treatment. See discussion, pp. 47-67,
infra. Amici do not advocate framing “a new constitu-
tional right,” but bringing the protection of the Consti-
tution to helpless people who have been too long vie-
timized and denied the constitutional rights enjoyed and
taken for granted by other citizens.

‘havior; (3) the American Psychological Association, which has a
membership of 30,000 psychologists, many of whom are employed
in public mental hospitals; (4) the National Association for Mental
Health, a voluntary citizens’ organization with approximately one
million members, whose purposes include working for the preven-
tion of mental illness and the promotion of mental health and im-
provement of services for the mentally impaired; (5) the National
Association for Retarded Children, a voluntary organization with
approximately 225,000 adult members, devoted to promoting the
welfare of mentally retarded children and adults; and (6) the
American Civil Liberties Union, an organization of 160,000 mem-
bers engaged in defense of the principles embodied in the Bill of
Rights. '

With the exception of the American Civil Liberties Union, amici
have all had a long-standing interest and involvement in setting
standards for adequate treatment of the mentally impaired. The
American Civil Liberties Union has a particular interest in pro-
tecting and expanding the civil rights of persons who are alleged
to be mentally ill.
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Terminology in this Brief
The following terminology will be used in this brief:

1. “Amici”—depending on the context, the amici
group in the district court, or the larger group which
are filing this brief, The term does not include the
United States which also participated as amicus in the
court below and has filed a brief amicus in this Court.

2. “The state mental institutions”—the Partlow State
School and Hospital, the Bryce Hospital and the Searcy
Hospital, collectively. -

8. “Inmates”—persons involuntarily committed to the
state mental institutions. Calling them patients would be
a misleading euphemism; the term inmates comes closest
to describing accurately the nature of their confinement.

4. “Mentally impaired”—both the mentally ill and
mentally retarded inmates involuntarily confined in state
mental institutions.

5. “Treatment”-—care provided by mental health pro-
fessionals and others that is adequate and appropriate
for the needs of the mentally impaired inmate. Treat-
ment also encompasses a humane physical and psycho-
logical environment. The term habilitation, used by the
parties and amici in the district court and by the dis-
triet court in its order of April 18, 1972 (Partlow State
School and Hospital) is a term used to deseribe that
treatment which is appropriate to the condition of the
mental retardate. For convenience, in this brief, amici
will group habilitation and treatment under the single
term treatment.
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STATEMENT OF THE CASE

A. Proceedings Below

The original complaint in this action was filed on Octo-
ber 23, 1970 in the United States District Court for
the Middle District of Alabama, Northern Division. The
complaint alleged, inter alia, that because of prospective
mass terminations of employees at Bryce Hospital—one
of Alabama’s two public institutions for the mentally
il1®%—the approximately 5,000 inmates faced the bleak
prospect of having “no treatment.” On January 4, 1971,
plaintiffs amended the prayer for relief section of their
original complaint to request “that this Court declare
that patients confined to any state operated mental health
facility are constitutionally entitled to adequate, compe-
tent treatment,” and that “defendants be enjoined from
operating Bryce Hospital in a manner that does not con-
form to constitutional standards of delivering adequate
mental treatment to its patients.” As investigations pro-
ceeded, and the facts indicated an extension was neces-
sary, the complaint was amended a third time on August
4, 1971 to expand the plaintiff class to include inmates
from Bryce’s two sister institutions—Searcy Hospital
(for the mentally ill) and Partlow State School and
Hospital (for the mentally retarded). Order of August
12, 1971.

Although defendants fail to mention any factual evi-
dence adduced during the three hearings held by the
district court in this case on January 4-5, 1971; Febru-
ary 34, 1972; and February 28-March 1, 19722 amici
believe that the nature of plaintiffs’ confinement must
be understood in order for the essential constitutional
issue to be resolved. Bee Jackson v. Indiana, 406 U.S.

2 See 45 Ala. Code § 189 (1969).

2 Hereinafter cited as “Hearing I,” “Hearing II,” and “Hearing
IT1,” respectively.
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at 788, However, since the factual record in this case
is so voluminous, 2 summary of conditions at the chal-
lenged institutions is deferred until the following sec-
tion of this brief.  Suffice it to say here that on the basis
of testimony elicited at the first hearing (January 4-5,
1971), Judge Johnson found that the treatment at Bryce
Hospital prior to the reorganization then taking place
was inadequate. Wwyatt v. Stickney, 325 F Supp. 781,
784 (M.D. Ala., March 12, 1972).

Following the January 4-5, 1971 hearings, in an Order -
of March 12, 1971, the court, adopting defendants’ own
words, held that:

“The patients at Bryce Hospital, for the most part !
were involuntarily committed through noncriminal
proceedings and without the constitutional protec-

tions that are afforded defendants in criminal pro-

ceedings. When patients are so committed for treat-

ment purposes they unquestionably have a constitu-

tional right to receive such individual treatment as

will give each of them a realistic opportunity to be

cured or to improve his or her mental condition.

Rouse v. Cameron, 125 U.S.App.D.C. 366, 373 F.2d

451; Covington v. Harris, 136 USAppDC 35, 419

F2d 617.” 325 F.Supp. at 784.*

The court’s March 12 Order continued:

“There can be no legal (or moral) justification for
the State of Alabama failing to afford treatment—
and adequate treatment from a medical standpoint

4+ This language comes directly from defendants’ Memorandum

of Proposed Findings of Fact and Conclusions of Law, filed Febru-

ary 5, 1971. In this same Memorandum, defendants also acknowl-

edged that “a large number of patients at Bryce Hospital are in-

appropriately there” and that “there is some apparent confusion

about the primary mission and function of Bryce Hospital since

- certain non-psychotic geriatric patients.and certain mental retard-

ates and perhaps other non-mentally ill pergons have been committed
there for a variety of reasons.” p. 4.
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—to the several thousand patients who have been
civilly committed to Bryce for treatment purposes.

. To deprive any ecitizen of his or her liberty upon
the altruistic theory that the confinement is for hu-
mane therapeutic reasons and then fail to provide
adequate treatment violates the very fundamentals
of due process.” 325 F.Supp. at 785.

At the conclusion of the first hearing, defendants had
asked the court to give them an opportunity to promul-
gate and implement proper standards for the adequate
care of the patients at Bryce. Accordingly, the court’s
March 12, 1971 Order allowed defendants six months
within which to raise the level of care at Bryce to the
constitutionally required minimum. 325 F.Supp. at 785-
86. In this connection, the court required defendants to
file reports defining the mission and functions of Bryce
Hospital, specifying the objective and subjective stand-
ards required to furnish adequate treatment, and detail-
ing the hospital’'s progress. Id. at 785.

‘In his Order of March 12, 1971, Judge Johnson also
invited the United States to participate in this case as
amicus. curiae. Still later the court granted the motions
of the American Psychological Association, the American
Orthopsychiatric Association, the American Civil Liber-
ties Union and the American Association on Mental De-
ficiency for leave to participate as amiei curize and to
provide expert assistance.

On December 10, 1971, based upon a review of de-
fendants’ six month progress report and plaintiffs’ and
amici’s response to that report, the court found that
defendants had failed to promulgate and effectuate mini-
mum standards for adequate treatment:

“In the matters presented to this Court by the par-
ties there seem to be three fundamental conditions
for adequate and effective treatment programs in
public mental institutions. These three fundamental
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conditions are: (1) a humane psychological and
physical environment, (2) qualified staff in numbers
sufficient to administer adequate treatment, and (3)
individualized treatment plans, The report filed by
defendants with this Court, as well as the reports
and objections of other parties who have studied
the conditions at Bryce Hospital, demonstrates rather
conclusively that the Hospital is deficient in all three
of these fundamental respects.” 334 F.Supp. at 1343.

The facts supporting this finding were summarized by

the court as follows:

“, . . the dormitories are barn-like structures with
no privacy for the patients. For most patients there
is not even a space provided which he can think of
as his own. The toilets in restrooms seldom have
partitions between them. There are dehumanizing
factors which degenerate the patients’ self esteem.
Also contributing to the poor psychological environ-
ment are the shoddy wearing apparel furnished the

patients, the non-therapeutic work assigned to pa- -

tients (mostly compulsory, uncompensated house-
keeping chores), and the degrading and humiliating
admissions procedure which creates in the patient an
impression of the hospital as a prison or as a ‘crazy
house.’ Other conditions which render the physical
environment at Bryce critically substandard are ex-
‘treme ventilation problems, fire and other emergency
hazards, and overcrowding caused to some degree
by poor utilization of space.

* »* . -

“More psychiatrists, Doctor of Philosophy level psy-
chologists and Medical Doctors are not only a medi-
cal but also a constitutional necessity in this publie
institution. . . . The nonprofessional staff is poorly

trained; nurses, for example, are required to have

only a tenth grade education. Also, there is no ef-

fective ‘in-service’ training program for, or even

any regular supervision over, the non-professional
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staff. The nonprofessionals are spread very thinly;
thus, they are overworked, creating not only an in-
adequate situation for the patients but extreme
stresses for individual aides. .

* * * *

“Although every patient has been classified as to
treatability, the records made on each patient are
inadequate. Minimum medical standards require that
periodic inquiries be made into the needs of the
patients with a view toward providing suitable treat-
ment for them. Yet, at Bryce the records evidence
no notations of mental change., They consist gen-
erally only of notations of the times and amounts
of drugs given and participation in the Patient
Operated Program, the Token Economy Program or

the Level Program. Bryce’s own consultant advises

that treatment is geared primarily toward house-
keeping functions, . . .” Id. at 1343-44. '

“It must be kept in mind,” wrote the court, “that
plaintiffs’ rights are present ones, and they must be not
only declared but secured at the earliest practicable date.”
Id. at 1344. Because of defendants’ failure to formulate
minimum medical and constitutional standards for the
operation of their institutions, the court ordered addi-
tional hearings to allow the parties and amici to present
proposed minimum standards and evidence by experts in
support thereof.

Separate hearings were scheduled on the standards of
adequate treatment for the mentally ill (February 3-4,
1972) and the mentally retarded (February 28-March 1,
1972). Before these hearings were held, events occurred
that are extremely relevant to an understanding of this
cagse as it developed in the distriet court. Prior to the
hearings, plaintiffs, defendants and amici met to discuss
proposed standards developed by amici, and entered into
a number of stipulations which were then presented to
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the court.® Defendants state that “the standards estab-
lished by the Court are detailed, comprehensive, and far
reaching.” Governor’s Brief, p. 9. But they fail to men-
tion that almost all of the standards actually ordered
by the court were either agreed to by plaintiffs, de-
fendants and amici, or were standards recommended by
defendants themselves.® These standards were supported
and supplemented by the many distinguished experts who

5 In connection with standards at Bryce and Searcy, the parties
met in Atlanta, Georgia on January 17, 1972. Defendants’ descrip-
tion of these meetings follows:

“Defendants and other parties (other than the United States)
have disposed of the greater part of the issues presented by the
Court’s holding through stipulations following extensive dis-
cugsions. Defendants, at the outset of such discussions, took
the view that generally recognized standards of accreditation
applicable to mental hospitals should be adopted. Thus,
Defendants proposed adoption of the minimum standards
of care promulgated by the Joint Commission on Accredit-
ation of Hospitals and the American Psychiatric Association.
The stipulations arrived at by the parties concerning (i) a
humane psychological and physical environment; and (ii) in-
dividualized treatment plans are based substantially upon those
issued by these recognized expert associations.” Memorandum
_on Behalf of Defendants with respect to Bryce and Searcy
Hospitals, filed March 24, 1972, at 2-8.

A similar procedure was followed in developmg standards “for
adequate treatment for Partlow. According to defendants:

“For the most part there is no dispute among the parties as
to adequate standards of care. Extensive discussions among the
parties has [sic] resulted in a memorandum of agreement
incorporating minimum standards for the habilitation of resi-
dents of Partlow. That memorandum was filed with the Court
_ during the course of the Feb. 28 Hearings.” Defendants’ Post-
" Hearing Memorandum; filed March 24, 1972, at 2.

GFor example, all 49 of the standards relating to Partlow
State School and Hospital—with the exception of the standards
relating to seclusion, temperature, Human Rights Committee, and
proper care of patients’ physical conditions such at tuberculosis—
were agreed upon and stipulated to by thie parties.
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testified at the latter two hearings held by the district
court in this case.”

7The following expert witnesses presented .téstimony in court
or by deposition on the inadequacy of treatment in the state mental
institutions and on minimum standards of adequate treatment:

Dr. Israel Zwerling is Executive Chairman of the Department of
Psychiatry, Albert Einstein College of Medicine and Director of
Bronx State Hospital in Bronx, New York. He is also Chairman
of the Psychiatry Training Review Committee of the National
Institute of Mental Health, which position requires him to review
the programs of a wide range of public mental hospitals, evaluating
the adequacy of their treatment programs.

Dr. Harold Visotsky is Professor and Chairman of the Depart-
ment of Psychiatry of the Northwestern University Medical School.
From 1963 through 1969, he was Director of the Illinois Depart-
ment of Mental Health. Dr. Visotsky has been Chairman of the
Council on Mental Health Services of the American Psychiatric
Association and served ez officio on a task force on standards for
psychiatric facilities which was set up by the Council.

Dr. Ignacy Goldberg is Professor of Education of the Depart-
ment of Special Education of Teachers College, Columbia Uni-
versity, New York. Dr. Goldberg is a past-president of the Ameri-
can Association on Mental Deficiency and a past director of educa-
tion and training in the institutions for mentally retarded of the
State of Indiana.

Dr. Walter Fox is Assistant Comm1ss1oner for Mental Health
of Arizona. Dr. Fox is a consultant on psychiatric facilities to
the National Institute of Mental Health and a past president of the
Association of Medical Superintendents of Mental Hospitals.

Dr. Jack R. Ewalt is Bullard Professor of Psychiatry and Chair-
man of the Department of Psychiatry at Harvard University
Medical School. He is also the Superintendent of the Massachusetis
Mental Health Center and a past-president of the American
Psychiatric Association.

Dr. Francis Tyce is Director of the Rochester State Hospital in
Rochester, Minnesota and a past-president of the Association of
Medical Superintendents of Mental Hospitals.

Dr. Gunnar Dybwad is Professor of Human Development at the
Graduate School for Advanced Studies in Social Welfare at Brandeis
University. Dr. Dybwad has served as a special presidential con-
sultant in the field of mental retardation.

David Rosen is Superintendent of the Macomb-Oakland Mental
Retardation Center, and is President Elect of the American Associ-
ation on Mental Deficiency. As past chairman of the National
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At the close of the February 28-March 1, 1972 hear-
ing on Partlow, the court, having in its own words “been
impressed by the urgency of  the situation,” issued an
interim emergency order “to protect the lives and well-
being of the residents of Partlow.” The court took this
extraordinary step because:

“[Tlhe evidence elicited from an extensive hearing
concerning the mental retardation aspects of the
above-styled cause has vividly and undisputedly por-
trayed Partlow State School and Hospital as a ware-

Association of Superintendents of Public Residential Facilities,
Mr. Rosen has just completed a survey of the programs of all
public institutions in the United States.

Dr. James Clements is Director of the Georgia Retardation Center,
Atlanta and Athens, Georgia. Dr. Clements is first Vice-President
Elect of the American Association on Mental Deficiency. In 1967
Dr. Clements prepared an evaluation study of the Partlow State
School and Hospital for the American Association on Mental
Deficiency.

Dr. Philip Roos is Executive Director for the National Associ-
ation for Retarded Children. Dr. Roos 'served as Director of Mental
Retardation Community Services for the State of Texas for one year
and served for a year as Associate Commissioner for Mental Re-
tardation in the New York State Department of Mental Hygiene.
Recently, Dr. Roos served as Chairman of the Task Force on the
Development of Standards for Residential Living of the Joint Com-
mission of Accreditation of Hospitals.

Dr. Peter S. Blouke was at the time of trial the Acting Superin-
tendent at Partlow State School.

Dr. Donald Lee Clopper was at the time of trial Associate Com-
missioner for Mental Retardation for the Alabama Department of
- Mental Health. .

For testimony in support of the April 138, 1972 court-ordered
standards, see: Hearing III, testimony of Dr. Gunnar Dybwad, at
12; Hearing III, testimony of Dr. Peter S. Blouke, at 117; Hearing
III, testimony of David Rosen, at 187; Hearing III, testimony of
Dr. James Clements, at 165-166; Hearing III, testimony of Dr.
Philip Roos, at 810-311; Hearing III, testimony of Dr. Donald
Lee Clopper, at 411-422; deposition of Dr. Harold Visotsky, Jan. 22,
1972, at 9-40, 47-48; deposition of Dr. Walter Fox, Jan. 27, 1972,
at 7-20, 28-85, 37-38.
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housing institution which, because of its atmosphere
of psychological and physical deprivation, is wholly
incapable of furnishing treatment to the mentally
retarded and is conducive only to the deterioration
and debilitation of the residents.. The evidence has
reflected further that safety and sanitary conditions
at Partlow are substandard to the point of en-
dangering. the health and lives of those residing
there, that the wards are grossly understaffed, render-
ing even simple custodial care impossible, and that
overcrowding remains a dangerous problem often
leading to serious accidents, some of which have
resulted in deaths of residents.,”” Order of March 2,
1972.

Subsequently, on April 13, 1972, the court rendered
two final “Orders and Decrees,” one relating to Bryce
and Searcy and the other relating to Partlow, which
reviewed its earlier findings and holdings, enjoined de-
fendants from failing to implement certain standards set
forth by the court as constitutional minimums, and re-
quired defendants to submit a report within six- months
concerning this implementation of these standards.

Early in these proceedings, plaintiffs had requested
attorneys’ fees. Motion of June 1, 1971. In its final
orders, the district court awarded such fees. 344 F.Supp.
at 378, 394. )

Appellant Wallace and appellant Mental Health Board
filed separate notices of appeal on May 12, 19722
B. The Background Of The Alabama Mental
Health System

The public mental institutions in Alabama were es-
tablished as treatment institutions, not as warehouses

80n May 22, 1972 Governor Wallace filed a motion for order of
modification and a2 motion for stay of execution of the decree pend-
ing appeal. These motions were denied by the district court by
order of June 26, 1972.
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for a miscellaneous group of eccentrics and societal
rejects. Bryce Hospital was built during the 1850’s, a
time of great optimism about the curability of mental
illness. D. Rothman, The Discovery of the Asylum 131
(1971). Enthusiasm was so widespread that Deutsch,
referring to this period, speaks of the “cult of cur-
ability”; superintendents of mental institutions published
statistics claiming 75% to 100% recovery rates. A.
Deutsch, The Mentally Il in America 153 (1937).

The impulse to confine the mentally ill in new mental
. institutions arose out of the feeling that this was the
optimal way to provide proper treatment. Rothman,
supra, at 137° In this spirit, the Alabama legislature
authorized its first mental hospital in 1852. The efforts
to pass this legislation were led by the nationally known
mental health reformer Dorothea Dix; Alabama’s Gov-
ernor, H. W. Collier; and the Medical Association of
Alabama. In 1849, Miss Dix, who had taken up residence
in the Governor’s mansion, sent a memorial to the
legislature stressing the need for a mental hospital “as
a curative means” [K. Vickery, 4 History of Mental
Health in Alabama 20 (1972)], and concluding with a
moving appeal:

. “Commence your work now; hasten, for no time
should be lost; hasten to gather up and repair the
deranged mechanism by which healthful action is
imparted to disabled minds; hasten to restore those
whose sole hope of deliverance from life-long miseries
rests on your present appreciation of the calamity
which has smitten them. So far as human agencies
are sufficient, you are their Saviors or the Destroyers;
from one of these positions, you cannot retire; from
the responsibility of declaring for them here, in your
halls of legislation, an intellectual life or death, you .

® The number of hospitals for the mentally ill in the U.S. grew
sharply from @ to 65 between 1825 and 1865. [N. Dain, Concepts
of Insanity in The United States 55 (1964} 7. .
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cannot shield yourselves. Nothing can absolve you
from a duty imperious above all others.” Memorial
.of Dorothea Dix delivered to the 1849-1850 Alabama
legislature, quoted in Vickery, supra, at 21.

Dr. Peter Bryce, the first superintendent of what is
now Bryce Hespital, wrote of his institution as one
“organized expressly for the treatment of insanity.” (Em-
phasis supplied). Annual Report of the Superintendent
of the Alabama Insane Hosptital, Tuscaloosa, Alabama
24 (1867). In a later report he wrote:

~ “As you are all aware, the Hospital is not a PRISON
in any respect, nor so intended by its originators
or founders . . . Iron bolts and chains and grated
doors . . . are not to be tolerated in a hospital
designed expressly for -the treatment of a diseased
nervous organism, without the sacrifice of all the
advances made by science and civilization,” Annual
Report 10 (1878). '

Dr. Bryce emphasized this pbint in focusing on the
problems .of overcrowding: '

“. . . and the functions of the institution would have
rapidly degenerated into those of a mere custodial
establishment instead of a hospital, in fact as well
as in name, for the treatment and relief of one
of the most serious, at the same time one of the
most tractable of all organic diseases,” Annual
Report 24 (1878).

This same commitment to a treatment philosophy is
reflected in the defendants’ filings in the district court:

“The mission of Bryce Hospital may be defined very
briefly as ‘to provide appropriate and adequate psy-
chiatric treatment to patients who, from a medical
standpoint, may-be responsive to psychiatric treat-
ment.” ” Defendants’ Report to the Court, June 10,
1971 at 5.




16

See also Stickney, Philosophy and Goals of the Alabama
Department of Mental Health T (1970), amici’s ex. 9,
Hearing II. Unfortunately, this philosophy is not re-
flected in the practices of the state mental institutions.

C." Unconstitational Conditions Of Confinement In
Alabama’s Mental Institutions

1. Introduction

At the time that this action was intitiated, there
were approximately 5,000 inmates at Bryce, 1,600 inmates
at Searcy, and 2,200 inmates at Partlow, almost all of
whom were involuntarily committed. Alabama Law con-
templates the commitment of harmless persons (45 Ala,
Code §205-06), and there is no evidence in the record
that any of the plaintiffs are dangerous. The district
court’s Order of March 12, 1971 found that the Bryce
population included between 1500 and 1600 geriatrics,
approximately 1,000 mental retardates, and perhaps other
non-mentally ill persons. 825 F.Supp. at 784, The court
adopted defendants’ own finding that ‘there is some ap-
parent confusion about the primary mission and function
of Bryce since certain non-psychotic geriatric patients
and certain mental retardates and perhaps other non-
mentally ill persons have been committed there for a
variety of reasons.” Proposed Findings of Fact and Con-
clusions of Law, filed February 5, 1971 at 4. Accord-
ing to the Associate Commissioner for Mental Retarda-
tion for the Alabama Department of Mental Health at
least 300 Partlow inmates could be discharged immedi-
ately, and approximately 70% of the inmates at Partlow
should never have been committed there in the first place.
Testimony of Dr. Clopper, Hearing IIT at 412-13,

The district court found further that treatment at
the state’s mental institutions was inadequate. 825 F.
Supp. at 784. Amiei fully concur in the distriet court’s
holding that there are three essential preconditions to an
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adequate and effective treatment program: “(1) a hu-
mane psychological and physical environment, (2) quali-
fied staff in numbers sufficient to administer adequate
treatment, and (3) individualized treatment plans.” 334
F.Supp. at 1343. The largely uncontested evidence of
record,”® adduced from written reports by defendants,
depositions introduced into evidence by amici, and testi-
mony of experts, indicated that none of these necessary
requisites for adequate treatment existed in Alabama’s
mental institutions, conditions in all of which were es-
sentially similar ' '

2. Defendants’ Admissions Of Unconstitutional Conditions

The most comprehensive testimony on the conditions
currently prevailing at Partlow was elicited from Dr.
Philip Roos, the Executive Director for the National
Association for Retarded Children. Dr. Roos inspected
Partlow over a two-day period and testified as to his
evaluation of the institution. According to Dr. Roos:
“ . . the instifution and its programs as now con-
ceived are incapable of providing {treatment] of the
residents.” Hearing III at 309. Defendants subsequently
adopted the testimony of Dr. Roes in its entirety. Testi-
mony of Dr. Clopper, Hearing III at 411-422; 334 F.
Supp. at 891, n, 8.

On February 22, 1972, defendants filed with the court
a statement of position providing in relevant part that:

“Assuming that such a federal constitutional obliga-
tion exists . . . , defendants will not contest the

10 See pp. 17-84, infra.

11 In their “Answer to Plaintiffs’ Amendment” of August 4, 1971,
dated September 2, 1971, defendants agreed that whatever stand-
ards the court would set in reference to Bryce Hospital would also
apply at Searcy—the other Alabama institution for the mentally
ill. For this reason, no factual evidence was presented concerning
Searcy.
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factual accuracy of an ultimate finding . . . that
defendants have not met the constitutional obliga-
tion to provide adequate care at [Partlow], .. .”"

- When asked why Partlow was so substandard, Dr.
Clopper, the Associate Commissioner for Mental Retarda-
tion of the Alabama Department of Mental Health re-
plied:
“Because hlstorlcally Partlow has been held as a
stepchild in the State of Alabama, it does not re-
ceive the community, the public, or the legislative
support necessary to implement programs that should
?ﬁve bztiri implemented a long time ago.” Hearmg
at

When asked whether in his own expert ]udgment he -
thought the physical environment of Partlow was ade-
quate for the purposes of treating inmates, Dr. Clopper
replied: “It is not.” Hearing IIT at 411. When asked -
what was lacking at Partlow, Dr. Clopper replied, “We
don’t have the staff, we don’t have the facilities nor do
we have the financial resources.” Id.

Focusing on Bryce Hospital, Dr, Folsom, the Deputy
Commissioner for Hospitals of the Alabama Department
of Mental Health took a similar position:

“I believe that out of this hearing and the ruling
of this Court, it will make it clear to the people of
Alabama that something has to be done in this
area; and I think it is long overdue, of course.”
Hearing II at 405.

3. Defendants’ Proven Failure To Improve Conditions

In 1967, pursuant to its standard setting and inspec-
tion program, the American Association on Mental De-
ficiency conducted an evaluation of the Partlow State
School and Hospital. Dr. James Clements was a member
of the evaluation team and co-author. of its evaluation
survey, “Final Report for Partlow State School and Hos-

—
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pital, AAMD TInstitutional Evaluation Project (1967).”
Hearing III, Amici’s Exhibit No. 6 [Hereinafter cited as

“Fvaluation.”] The evaluation team found Partlow’s.

facilities grossly inadequate and submitted a detailed
report to defendant Alabama Mental Health Board, deé-
tailing problems and urging prompt remedial action.
According to the evaluation report, Partlow was 60%
over-crowded with residents warehoused in “primitive
living areas” receiving “very little individual attention
. . . due to space and personnel limitations.” Evaluation
at 23. Beds were jammed together; plumbing was de-
scribed as inadequate and antiquated; bath and toilet
areas afforded little or no privacy; dirty linen was left
on the ward creating a health hazard. Evaluation at 28-
29. :

According to the evaluation team, freatment programs
were virtually non-existent due to an extreme shortage
of professional staff. Evaluation at 18. Resident care
workers were insufficient in number, and their annual
turnover rate was 70%. Much of the direct care of
residents and janitorial work was performed by unpaid
inmates. The Evaluation included the report of a visit
to a ward for severely retarded ambulatory young males
where:

“Ground food was brought to the day room in a
very large aluminum bowl along with nine metal
plates and nine metal spoons. Nine working resi-
dents were sent in to feed these 54 young boys from

this one bowl of food and nine plates and nine

spoons. The feeding was accomplished in a total
state of confusion. Since there were no accomoda-
tions to even sit down to eat, it was impossible
to tell which residents had been fed and which had
not been fed with this system.” Evaluation at 11-12.

According to the evaluation team, Partlow had no
statement of philosophy, program goals, or written pro-
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cedures to guide staff members. It was virtually isolated
from the community despite the fact that the evaluation
team “sensed a readiness on the part of the community
for even more interaction and interplay with the fa-
cility.” The evaluation team noted:

“[The] lack of enthusiasm for change was reflected

in this statement heard many times during the visit-

concerning new programs and ideas, ‘We have been
thinking about this for a long time.” Evaluation
at 63. '

Defendants in their brief, quoting the Burnham V.
Department of Public Health, Civ. No. 16385 (N.D. Ga.
1972) opinion, cautioned that judicial intervention might
stifle “the need for -creative and imaginative efforts
of its concerned individual citizens.” Governor’s Brief,
p- 8. Unfortunately, such individual creativity and imagi-
nation were lacking in this case. Despite the fact that

the AAMD Evaluation Report had been available to the -

Mental Health Board for five- years, the head of the
evaluation team found upon.his return to Partlow in
1972 that there had been virtually no action taken to
correct the deplorable conditions of resident deprivation
he had previously reported. Hearing III at 165.

4. Inhumane Psychological -And Physical Environment

The underlying, threshold condition for successful
treatment in a mental hospital is a humane environ-
ment in which treatment can be administered. Wyatt v.
Stickney, 334 F.Supp. 1341, 1343 (M.D. Ala. 1971), Yet

as the discussion below indicates, this basic prerequisite -

was lacking in the state’s mental institutions.

Lack Of Privacy And Respect For Inmate Dignity

All parties agreed that an inmate’s sense of his own
dignity and privacy are necessary for effective treatment.
Memorandum of Agreement of Plaintiffs, Defendants, and
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Amici Curiae, filed February 2, 1972, paragraph 1.** But
defendants’ own consultants indicated that in most ward
areas at Bryce there was little “which contributes to
patient self-esteem, privacy, or a therapeutic environ-
ment”: :

“The wards are overcrowded, most frequently
without even a minimum of privacy for the patients.
For the most part there are no partitions between
the stools in the bathroom and no individual furni-
ture where patients could keep clothing, Many of
the living areas are essentially large dormitories
with 40 or 50 or 60 beds placed row on row (it im-
pressed me as a depressing and dehumanizing en-
vironment, reminding me of graveyard lots where
the patients are essentially living out their lives
without the rights of privacy (or ownership)).” Con-
sultant Report of Dr. William Tarnower, (Exhibit
X of Defendants’ Report to the Court dated Septem-
ber 28, 1971) at 1. [Hereinafter cited as “Tarn-
ower”] .

Lack Of Safety

Every institution and especially one in which patients
are involuntarily confined, should provide for the safety
of its residents. Memo of Agreement I, paragraph 17. Yet
crowding remained a dangerous problem often leading
to serious accidents. Emergency Interim Order of March
2, 1972, at 1. Many residents slept on mattresses on the
floor. Hearing III at 14, 148, and 285. Residents with
open wounds and inadequately treated skin diseases were
in immediate danger of infection because of the unsani-

12 Two separate although very similar memoranda of agreement
were filed in this case. The first (filed February 2, 1972) [herein-
after cited as Memo of Agreement I] pertained to standards for
the operation of Bryce and Searcy Hospitals, and the second (filed
February 28, 1972) [hereinafter cited as Memo of Agreement II]
pertained to standards for the operation of Partlow. Because of the
essential similarity of these two memoranda, most citations are
simply to Memo of Agreement I.
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tary conditions existing in the wards, including urine
and feces on the floor. Hearing III at 15-16. There was.
evidence of insect infestation, including cockroaches in,
the kitchens and dining areas. Hearing III at 281-82;
Consultation Report of Glenn Morris (Exhibit XI of De-
fendants’ Report to the Court dated September 23, 1971)
[Hereinafter cited as “Morris.”] at 4-5.

Partlow officials had been notified about serious fire
and safety violations by the State Fire Marshall in a
letter dated August 10, 1971; but by February 1972
few of their recommendations had been implemented.
Hearing III at 111-113.

“In visiting patient ward areas, the question was
raised as to what would be done in case of fire or
other emergency. The response by many indicated
very little knowledge as to what to do other than
call the supervisor. No fire evacuation plan, diagrams
or routing directives were observed. Remarks of aides
indicated that since the relocation of patients be-
cause of the unit system no plan had been provided
them. While sprinkler systems were in evidence,
most of the buildings visited were not fire resistant,
most wards were locked and it is feared that a well
started fire would be disastrous in patient areas.
Morris at 6.

Malnutrition

Charlotte Smith, the Government’s nutritional expert,
testified that malnutrition could be a causal factor of
inmate mental problems, and that adequate nutrition
was an important element of treatment. She testified
further that the average per patient dietary cost in
Alabama’s acute care hospitals was $4.00, Hearing III
at 221-22. At Bryce Hospital, the food distribution and
preparation - systems were unsanitary and “somewhat
less than 50 cents per patient a day” was allocated for
food. Morris at 4-5. As the United States commented
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‘in its response to Defendants’ Report of September 23,
1971, “Food, both in its delivery and its quality, in our
Jjudgment, is unacceptable and indeed comes closer to
‘punishment’ by starvation than ‘nutrition.’”

Exploitive Patient Labor

Work performed by inmates should be therapy for
them and not exploitation to operate and maintain the
institution. Memo of Agreement I, paragraph 16. While
supervised short periods of work can properly be part
of an integrated treatment plan, where work at a par-
ticular hospital-maintaining task is for substantial periods
of time the parties agreed that it must be compensated,
both as a matter of therapy and as a matter of law. Id.
However, the record indicates that approximately 500
working residents at Partlow were engaged in uncom-
pensated labor, including janitorial duties, care of se-
verely and profoundly retarded inmates, laundry and farm
work, Hearing IIT at 276-277; Hearing III, Amici’s
Exhibit 2: Defendants’ “List of Residents, Their Work,
and Pay.” According to Dr. Roos, there is . . . no writ-
ten policy protecting these resident workers,” and
“[m]any of them have been working in the same job for
periods of twenty, thirty, and some in excess of forty
years.,” Hearing III at 277. Residents prepared all the
meals on some wards and worked as many as 70 hours
per week, Hearing III at 141-42,

Misuse Of Solitary Confinement And Restraints

Expert testimony indicated that lack of programs at
~ Alabama’s institutions, and not mental impairment was

the cause of much ‘“crazy” behavior. Hearing III at
23-24. Defendants further acknowledged that overuse
of restraint or isolation is an unacceptable substitute
for active treatment programs; and that, to protect
against abuse, inmates should be restrained or placed
in isolation only on the written order of a qualified
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‘professional, and for short periods of time. Memo of
Agreement I, paragraph 7; Hearing III at 14-15; 168-
69; 283-84; 287. Yet testimony established that aides
frequently put inmates in seclusion or physical restraints
as a mode of controlling their behavior and punishing
them. Hearing III at 14-15.

Contrary to proper medical procedure, physiciang’
orders for the use of restraints and seclusion were issued
without examining the resident, at the request of ward
staff. These orders had ne¢ automatic expiration date
and were not subject to periodic review. Hearing III
at 250-51. One inmate who was difficult to control had
been in constant seclusion for at least six years. Hear-
ing III at 81-82, 167. An aide testified that he brought
this inmate out of seclusion only when there was sufficient
staff on duty to closely supervise him which had occurred
infrequently in the past six years. Hearing III at 84.
“Seclusion rooms” were cells with locked doors and barred
windows, large enough for one bed and a coffee can,
which served as a toilet. Hearing III at 14-15,

As a complement to isolation, residents were frequently
placed in restraints—including straitjackets—by resident
care workers to control their behavior. One resident had
been regularly confined in a straitjacket for more than
nine years. Hearing III at 305-9. Residents were fre-
quently tied to their beds at night so that they would
not get up and walk around. Hearing III at 141; 250-
51. Testimony was presented concerning one inmate who
was restrained in.a straitjacket on a summer day, unable
to ward off the flies swarming around her. Hearing III at
199-200; see photograph, Hearing III, United States
Exhibit 1. ’

~ Brutality And Inmate Deaths

Because of inadequate supervision, inmates were in
danger of assault by other inmates and by untrained




25

aides who often resorted to physical violence for purposes
of control. Hearing III at 98-99; 259-62. Former aides
testified that residents were beaten by staff aides with
fists and broom handles. They were also, on occasion,
choked by staff until they lost consciousness. Hearing III
at 90-91.

Testlmony established that four residents died due to
understaffing, lack of supervision, and brutality. One
had a garden hose inserted in his rectum for five minutes
by a working inmate who was cleaning him; one died
when a fellow inmate hosed him with scalding water;
another died when soapy water was forced into his
mouth; and the last died by a self-administered overdose
of drugs which had been inadequately secured. Hearmg
III at 99, 101-2; 104; 126-27.

5. Inadequate Staffing

The professional staffing patterns which are described
in the paragrraphs immediately following fall far below

the minimums which all parties conceded were a necessary

prerequisite for adequate treatment. On the basis of the
inadequate staffing patterns alone, the experts were able
to conclude that adequate and effective treatment could
not be delivered at Alabama’s mental institutions.*

~ Defendants’ chief witness on standards for adequate
treatment of the mentally ill maintained that treatment
could be delivered with the ratios of one psychiatrist,

13 See Deposition of Harold M. Visotsky, January 22, 1972 at 17,
18, 72; Deposition of Zwerling, January 24, 1972 at 14, 15; Depo-
sition of Ignacy Goldberg, January 24, 1972, at 17; Deposition of
Dr. Walter Fox, January 27, 1972, at 22; Testimony of Dr. Jack
Ewalt, Hearing II at 19-20, 54; Testimony of Dr. Francis Tyce,
Hearing II at 301, 302; Testimony of Dr. Donald Hammersley,
Hearing II at 419-20; Testimony of Dr. Gunnar Dybwad, Hearing
III at 21-22; Testimony of Dr. Peter S. Blouke, Hearing III at
117; Testimony of David Rosen, Hearing III at 138; Testimony
of Dr. James Clements, Hearing III at 155; Testimony of Dr.
Philip Roos, Hearing III at 309.




26

one graduate level psychologist, and one masters level .
social worker for every 125 inmates, and the district
court ultimately adopted this recommendation But at
the time this suit was instituted there were ratios of only
one medical doctor with some psychiatric training for
5,000 inmates, one Ph.D. psychologist for every 1,670
inmates, and one masters level social worker for every
2,500 inmates at Bryce Hospital. Hearing I at 18-21.
A colloquy between Judge Johnson and Dr. James E.
Morris, Jr., Assistant Superintendent at Bryce. Hospital,
indicated that even before the staffing cuts which pre-
cipitated this lawsuit, Bryce Hospital had been.unable
to deliver anything more than “the kind of custodial
treatment expected in a jail” to most of its inmates.
Hearing 1 at 38, 41. '

‘While there was some disagreement between defendants
and other participants as to minimum necessary staffing
ratios for the mentally ill, there was complete consensus
as to the necessary minimums for treatment of the men-
tally retarded. In their Memorandum of Agreement II,
paragraph 41, the parties and amici agreed that ade-
quate treatment could be delivered at Partlow with
ratios of one masters level psychologist and one masters
level social worker for every 60 inmates, and one physician
for every 200 inmates. These ratios were subsequently
approved by the chief witness of the United States.
Hearing III at 310. Yet a joint stipulation of facts,
admitted into evidence on February 29, 1972, indicated
that at Partlow there were only one psychologist with
masters level training or above for every 1,200 inmates;
one masters level social worker for every 730 inmates and
one physician for every 550 inmates. Of the four phy-
sicians at Partlow, two were not licensed to practice in
Alabama. '

14 Amici had recommended higher ratios—one psychiatrist, one
psychologist, and one social worker for every 30-50 inmates.
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A secondary effect of the Bryce staffing cuts brought
out in testimony was that the hospital would lose its
accreditation from the American Psychological Associa-
tion and probably the. National Association of Social |
Workers. The graduate departments of universities would -
thus be unable to send interns to Bryce for clinical ex-
perience, and Bryce Hospital would in turn lose this
cost-free resource for securing subordinate staff. Hear-
ing I at 296, 297, and 79, 80. Because of inadequate
staffing, the institutions are also ineligible for federal
funding under Medicare and Medicaid. - 324 F.Supp. 784,
n. 4.

A severe shortage. of non-professional staff paralleled
the inadequacies of professional staff described above.
After a tour of Bryce, defendants’ own consultants noted
that:

“Aide staff is spread very thin, creating extreme
stresses for 'individual aides, who at times must
cover one or two or three wards, housing as many
as 100 or 200 patients. Obviougly, it is impossible
under such circumstances to provide anything more

. than a cursory observation and the hope of avoiding
disturbing incidents. An aide under these circum-
stances is hard pressed to meet even minimum
patient needs.” Tarnower at 4; see also Morris at 6.

The institutional staff was inadequate not only in
sheer numbers but also in training. Morris at 2, 7;
Tarnower at 9; Hearing III, Roos at 297. The shortage
of adequately trained non-professional aides contributed
to the lack of treatment of inmates, and even more
fundamentally to an environment of actual physical
danger. At the time of the Partlow hearing there were
approximately 520 aides with 24-hour-a-day responsi-
bilities for 2,190 inmates. Testimony of Dr. Blouke,
Hearing IIT at 129-130. Inmates who presented dis-
ciplinary problems were placed in restraints or in seclusion
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for long periods of time because there were not sufficient
aides assigned to wards to supervise the inmates and
control those with behavioral problems. Hearing III at
14, 15. This lack of supervision also contributed to in-
mate deaths. See p. 25, supra. This problem was ex-
acerbated by the high turnover rate among aides. Tes-
timony of Dr. Peter Blouke, Acting Superintendent of
Partlow. Hearing III at 116.

Staffing deficiencies at Alabama’s mental institutions
also helped account for the unnecessary incarceration of
numerous persons. 324 F.Supp. at 784. Defendants’ Re-
port to the court of September 23, 1971 (which sum-
marized conditions at the Hospital as of August 31, 1971)
indicated that a full six months after the March 12,
1971 Order, Bryce continued to harbor 1,800 “inappropri-
ate patients.” (p. 18). This was due in part to a‘lack
of sufficient personnel to arrange for more appropriate
alternatives to hospitalization. Defendants’ own consult-
ant observed:

“It is this treatment function—discharge at a
point when hospitalization is untherapeutic rather
than therapeutic—that requires further emphasis
and expansion. Additional personnel to accomplish
this task is needed. Unless these patients can be
discharged, the staff will continue to falter under the
heavy load of a chronic hospital population whose
chronicity increases with each day of unnecessary
hospitalization.” Tarnower at 5.

Dr. Philip Roos testified that 50 percent of the popula-
tion of Partlow had been institutionalized for ten or more
years, and 274 of the residents had been institutionalized
for more than thirty years. Hearing III at 278. The
extreme harmfulness of this extended institutionalization
is discussed at p. 31, n. 15, infra.
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6. Lack Of Individualized Treatment Plan And
Program

Another essential precondition for treatment is an in-
dividualized treatment plan and program for each inmate.
334 F.Supp. at 1343. The parties and amici in this case
were in agreement that the treatment plan should be based
upon a thorough physical and psychological examination of
each inmate and should contain, inter alia, a statement of
his specific problems and needs; a description of intermed-
iate and long range treatment goals, with the projected
timetable for their attainment; a specification of staff re-
sponsibility, and a description of proposed staff involvement
with the inmate to attain these goals. Memo of Agree-
ment I, paragraph 21. The parties and amici also agreed
that the ‘treatment plan must be continuously reviewed
by a qualified professional responsible for supervising
the implementation of the plan and that detailed patient
records should be kept on the inmate’s ward, and should

contain such items as his medical history; his evaluation;

a medication history and status including the sigmed
orders of the prescribing physician; a detailed summary

of each significant contact of the inmate with a qualified -

professional, and a signed order by a qualified profes-
sional for any physical restraints or isolation. Memo of
Agreement I, paragraphs 24, 25. But testimony indicated

that there were no treatment plans or programs in Ala- _

bama’s institutions. As one expert stated:

“I did have an opportunity to talk in a rather re-
laxed way with the attendants on this unit. I had
the feeling they had little understanding of any pro-
gram goals for any of these residents .., There was
no indication of any evaluation of any program
goals, of any regular review of the individual's pro-

- gress. I found this to be generally the case on other
units as well.” Testimony of Dr. Roos, Hearing
IIT at 282.
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As another expert observed:

“There were people that were urinating, that re-
quired changes of clothes; people—some people in
camisoles, some in the isolation rooms. There was
no organized program, absolutely no organized pro-
gram; it would be impossible with the staff that was
on hand.” Testimony of Mr. Dav1d Rosen, Hearing
ITT at 140.

Care of the inmates is not now suited to the needs of
particular individuals, but is at best “geared primarily
~ to housekeeping functions—cleaning floors, cleaning beds,
cleaning patients—and to a continuation of work assign-
ments.,” Tarnower at 5. As still another expert sum-
marized the 51tuat10n

“The situation which exists and obvmusly has ex-
- isted in Partlow for a long time is one of storage,
of persons. I am using that word because I would
not use care, which involves—has a certain qualita-
tive character, and I would not even use the word,
‘custodial,’ because custody, in my téerm, means safe-
keeping. And, as is visible to rthe visitor at the
present time, employees at Partlow are not in a
position to effect safekeeping, considering the number
of people they have to take care of; so I would say
it is a storage problem at the moment.” Testimony
of Dr. Gunnar Dybwad, Hearing III at 13.

Experts further reported that inmate records in Ala-
bama’s institutions contained virtually none of the in-
formation which the participants agreed was necessary;
and they were written in such a way as to be incom-
prehensible to the aide level staff that had major prime
responsibility for inmate care. Testimony of Dr. Clements,
Hearing III at 166. Moreover, records were kept where
they were not accessible to the direct care staff which
particularly needed them. Testimony of Dr. Roos, Hear-
ing III at 302. Dr. Dybwad testified that where drugs
were issued for behavioral reasons, there were no follow-
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up hotations in inmates’ records to indicate whether
_these drugs were effective. Contrary to accepted practice,
physicians sometimes prescribed medication by telephone
without examining the inmate. Hearing III at 166-67.
Dr. Dybwad testified that he encountered one inmate
who had been taking phencbarbital for years without
any indication that the original prescription had ever been
reviewed, Hearing IIT at 16, 17, 20. Dr. Clements tes-
tified that he found no formal record of complete physieal
examinations, which good medical practice would have
required. Hearing III at 167.

7. Deterioration Of Inmates In The State Mental
Institutions

Not only are inmates of Alabama’s mental institutions
deprived of treatment, they are deprived of even the
most minimal stimulation and activity, with the .result
that their condition seriously deteriorates. Defendants’
consultant characterized the patient population at Bryce
as “apathetic, hopeless, sitting immobile, staring, slug-
glishly responsive if spoken to—showing little interest
in their surrounding environment,” and suggested that
the symptoms of these patients may have developed as
a result of prolonged hospitalization. Tarnower at 17.
It is now generally recognized that long-term commitment
will be destructive to the inmate. As Dr. Visotsky ex-
plained: a

“when you keep a patient in a hospital too long,
you .damage his coping capacity to live in the outside
world. You institutionalize him. You take away"
from him those skills we all need to live in a kind
of stressful world.” Visotsky at 25

15 See also Zwerling at 23, 24; Fox at 40-41; Pittmen, et al,
. “Tamily Therapy as an Alternative to Psychiatric Hospitalization,”
Pgychiatric Report No. 20, American Psychiatric Association (Feb-
ruary, 1966) at 188; Langsley, et al, “Follow-up Evaluation of
Family Crisis Therapy,” 33 dAmerican Journal of Orthopsychiatry
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Testimony established that the inmates of Alabama’s in-
stitutions should and could be moved out into more
‘“normal” and less restrictive treatment programs in the
community. See generally Testimony of Linda Glenn,
Hearing III at 51-72; see also Hearing III at 278, Tarn-
ower at 5. : ,

" But instead inmates were kept in the state mental
institutions where their condition deteriorated. As David
Rosen testified:

“T walked around and saw many and talked with
a number of the residents at that facility—particu-
larly, to give an example, to the people that were
accompanying us; I wanted them to realize that
these—these people could react, that they weren’t
going to just sit and rock; if they got a little at-
tention, they would react; and I was able to elicit
conversation, smiles, and some affection from a num-
ber of these severely and profound retarded resi-
dents. . . . The institutionalization, if an individual
is kept beyond a certain period, certainly contributes
to regression, to activities we would consider unae-
ceptable, emotional disturbance, etcetera, By the
way, physically, I was appalled at the condition of
the residents of these facilities; not so much in re-
gard to cleanliness as in regard to the fact that
they were not getting exercise . . . . I would feel

" that even with the limited services that are avail-
able in Alabama, or at least as has been described
to me, a large number of people with appropriate

(October, 1969), at 758, 759; Frazier & Carr, Introduction to
Psychopathology (1964), p. 224; Linn, “State Hospital Environment
and Rates of Patient Discharge,” 28 Archives of General Psychiatry
(October, 1970), at 1. And in their recent book, Community Lives
for the Mentally Ill—An Alternative to Institutional Care (1969),
Fairweather, et al., acknowledge the “negative effects” of the mental
hospital (at 10). See also Penn, Sindberg & Roberts, “The Dilemma
g Involuntary Commitment,” Mental Hygiene (January, 1969), at




33

“supervision, could be independent contributors to our
society,” Hearing III at 142-43,

Dr. Gunnar Dybwad, also testified as to the profoundly
dehumanizing effects of confinement of residents at Part-
low: ,

“I think if you walk through Partlow, you can see
it; you can see the effect—the people who begin to
become involved in eccentric mannerisms, the rock-
ing back and forth, peculiar behavior mechanisms,
the people who sit in a semi-stupor in a place, with-
out any activity, the people who slowly deteriorate
and turn to the simple elements of human behavior.
There was, for instance, a young woman coming
out a dining room at the time when we were mov-
ing down the hallway, and she was unaided. In
other words, she was not one of the profoundly re-
tarded who were in constant need of supervision.
Without any hesitation, she sat down and urinated
on the floor in the open hallway without any atten-
tion to our being there. And in Boy’s two, in the:
presence of the supervisor, several other people,
young men, simply went in the corner and urinated.
I can assure you that this kind of behavior is due
to neglect and is not an outcome of the mental re-
tardation, itself . . . In other words, it is a deteri-
oration. I would further now add to this from my
own observations, but not at Partlow that we have
ample documentation in this country that individ-

. uals who come to institutions and can walk stop
walking, who come to institutions and can talk will
stop talking, who come to institutions and can feed
 themselves will stop feeding themselves; in other
" words, in many other ways, a steady process of de-
terioration.” Hearing III at 23-24. (Emphasis add-
ed). '

The Testimony established that the inmates of Alabama’s
institutions should and could be moved out into more
“normal” and less restrictive treatment programs in the
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" community. See generally Testimony of Linda Glenn,
Hearing III at 51-72. Dr. Roos testified that he “saw
magssive evidence of deprivation—emotional, intellectual,
social, and in some cases physical, Hearing III at 298,

And Dr. Clements stated that “it :[Partlow] is one of

the worst examples of overall deprivation I have ever
witnessed.” Hearing III at 168.

ARGUMENT

I. RECENT CASES HAVE AFFIRMED THE JUDI-
CIAL. OBLIGATION OF SAFEGUARDING THE
CONSTITUTIONAL RIGHTS OF INVOLUNTARY
INMATES OF MENTAL INSTITUTIONS, INCLUD-

. ING THE RIGHT TO ADEQUATE TREATMENT.

Appellants, placing their reliance exclusively on the
distriect court decision in Burnkam v. Department of
Public Health, Civ. No. 16385 (N.D. Ga. Aug. 4, 1972),

have suggested that the treatment of involuntary in- -

mates in mental institutions is an issue “‘beyond the

pale of judicial definition and resolution.’” Governor’s

Brief, p. 3, quoting Burnham. The Burnhem court
seemed -to believe that recognition of the constitutional
rights of such inmates would place it in the forefront
- of the law. Slip opin. at 6. To the contrary, by dis-
missing the complaint of inmates in Georgia mental in-
stitutions with the statement that their claims did not
involve any ‘“federally-protected rights” the Burnham
court stands in lonely isolation, set off from numerous
decisions in the Supreme Court, the lower federal courts

and the state courts, in which the constitutional rights

of mentally impaired inmates and others. involuntarily
confined under analogous circumstances have been recog-
nized. Indeed, this Court has recently affirmed, in an-
other context, that “our constitutional duties require
that the courts be ever vigilant fo assure that the eondi-
tions of incarceration do not overstep the bounds of

[y
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federal constitutional limitations.” Campbell V. Beto, 460
F.2d 765, 767-68 (5th Cir. 1972).

Amici will briefly review the decisions in the area,
then, in the next section, set out the evidence and legal
doctrine which establish that the inmates in the Alabama
mental institutions are denied due process and equal
protection of the laws and that they are subjected to
cruel and unusual punishment,

A. The Supreme Court Has Recently Held That Courts

Have A Duty To Review The “Nature And Dura-
tion” Of Confinement Of The Mentally Impaired
Who Are Involuntarily Incarcerated. .

~ In its last term the Supreme Court issued four deci-
sions concerning the rights of the mentally impaired who

are involuntarily incarcerated. Jackson v. Indiana, 406

U.S. 716 (1972); McNeil v. Director, Patuxent Institu-
tion, 407 U.S. 245 (1972) ; Humphrey V. Cady, 405 U.S.
504 (1972); Murel v. Baltimore City Criminal Court,
407-U.S. 855 (1972).* In addition to its rulings in
these cases, the Supreme. Court observed that the rights
of persons subjected to civil commitment had received
remarkably little serutiny in the past. Jackson v. Indi-
ana, 406 U.S. at 737,

In Jackson v. Indione, a unanimous Supreme Court
held that the indefinite confinement in a state mental
institution without treatment of a mental retardate com-
mitted as incompetent to stand trial violated the due
process clause of the Fourteenth Amendment. The Court
held:

“At the least, due process requires that the nature
and duration of commitment bear some reasonable

- relation to the purpose for which the individual is
committed.” 406 U.S. at 738,

18 None of these cases were cited by appellants.
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The Court found that the nature of petitioner’s confine-
ment—incarceration without suitable treatment—bore no
reasonable .relation to the purpose of confinement—res-
toration of petitioner to competency.

‘The due process clause, of course, does not apply only
to persons found incompetent to stand trial. The Su-
preme Court also held that the same judicial scrutiny of
the nature and duration of confinement is necessary in
other situations involving involuntary confinement to the
care of mental health professionals. In. McNeil v. Direc-
tor, supra, the Court held that the “nature and duration
of commitment” for psychiatric observation must- meet
the same standard—a reasonable relation to the purpose
of the commitment. '

" Inquiry into the nature of confinement necessitates
factual investigation. In Humphrey v. Cady, supra, the
Court considered a case in which the petitioner, who had
been confined under a civil sex-offender act, claimed,
among other things, that he was not receiving treatment
in the sex-offender unit of a prison.” The Court held
that the petitioner had raised “substantial constitutional
claims” and remanded the ‘case to the district court for
an inquiry into the factual basis of his claims. And, in
Murel v. Baltimore City Criminal Court, supra, the Su-
preme Court granted. certiorari in a case in which the
petitioners alleged “that they [were] being - denied a
constitutional right to treatment” (407 U.S. at 856) in
the Patuxent Institution, a psychiatric facility estab-
lished by the State of Maryland to. provide rehabilita-
tive treatment for mentally impaired habitual criminals.
The Court of Appeals for the Fourth Circuit had re-
viewed the factual record in the district court and found
treatment to be adequate to meet constitutional chal-
lenge. Tippett v. Maryland, 436 F.2d 1153 (4th Cir.
1971). The Court subsequently dismissed its writ of
certiorari with an opinion noting that relevant state stat-
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utes concerning rights of the civilly committed were in
the process of revision and the factual posture of the
case had changed since the time of the grant of certio-
rari?” See also In Re Gault, 387 U.S, 1, 22, n. 30 (1967).

These Supreme Court holdings are directly applicable
to the instant case. The courts must consider whether
the nature of plaintiffs’ confinement bears a reasonable
relationship to the purpose of confinement. The Supreme
Court has established this principle in the case of persons
whose proven criminal activity or involvement in the
criminal process had led to their civil incarceration for
involuntary treatment of mental disorders.” A fortiori,
due process requires the same judicial concern for the
civilly committed who have engaged in no criminal con-
duct and are confined without adequate treatment.

It is clear from the record in this case that there is
no reasonable, constitutionally permissible relationship be-
tween the humane and therapeutic purpose of civil com-
mitment and the barren, hopeless conditions to which
the inmates of Alabama mental institutions are aban-
doned. The Burnham decision, on which appellants rely,
states that inquiry into these conditions is “beyond the
pale.” This flatly contradlcts the Supreme Court hold-
ings outlined above.

17 In Donaldson v. O’Connor, 400 U.S. 869 . (1970), the United
States Supreme Court denied certiorari where one of the grounds
for the writ was that plaintiffs there had been constitutionally
denied a right to treatment. The Court, in denying the petition,
took the unusual gtep of stating that the case could be refiled in the
United States District Court. When the case was refiled, the state
made a motion to dismiss, urging a holding similar to the holding
in Burnham. In an unreported decision, the federal distriet court
denied the motion to 'dismisg and the case has been set for trial.
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B. The Federal Courts And State Courts Have Recog-
nized That The Mentally Impaired Who Are In-
voluntarily Confined Have A Right To Treatment.

Lower federal courts, with the exception of the district
court in Burnham, have uniformly held that the mentally
impaired who are involuntarily committed have a right
to receive adequate treatment. In appropriate cases,
these courts have held hearings and closely scrutinized
the adequacy of treatment within mental institutions.

The decision of the Court of Appeals in Rouse V. Cam-
eron, 373 F.2d 451 (D.C. Cir. 1966), was the seminal
case in the right to treatment field*® After noting that
“[tlhe purpose of involuntary hospitalization is treat-
ment, not punishment,” Judge Bazelon described confine-
ment without treatment as “shocking.” 373 F.2d at 455.
The Court of Appeals ordered the case remanded to the
district court for a hearing to detérmine whether peti-
tioner was in fact receiving adequate treatment. Rouse
v. Cameron, H.C. No. 287-65 (D.D.C. 1967). There
was no intimation in the Court of Appeals decision that
it was impossible to formulate “judicially ascertainable
and manageable standards.” Burnham, p. 14; Governor’s
Brief, p. 22.

There is little purpose in debating whether the Court

of Appeals decision in Rouse was “a constitutional hold-
ing.” One of the two judges who made up the majority,
Judge Fahy, explicitly relied on constitutional guaran-

tees, not on the District of Columbia statute. 387 F.2d

241, 246, n. 5. Chief Judge Bazelon also set out the

18 The existence of a right to treatment had been anticipated
in earlier decisions. See Darnell V. Cameron, 348 F.2d 64, 68 (D.C.
Cir. 1965) ; Miller V. Overholser, 206 F.2d 415, 418-19 (D.C. Cir.
1958) ; Williams v. U.S, 250 F.2d 19, 25-26 (D.C. Cir. 1957);
Hough v. US., 271 F.2d 458, 462 (D.C. Cir. 1959) ; Overholser V.
Lynch, 288 F.2d 388, 894 (D.C. Cir. 1961) (en banc), rev'd. on
other grounds, 369 U.S. 705 (1962); Ragsdale v. Overholser, 281
F.2d 948, 950 (D.C. Cir. 1960) (Fahy, J., concurring).
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" constitutional arguments for a right to treatment. 373
-F.2d at 453. He interpreted a District of Columbia
statute as affording the appellant a right to treatment,
explicitly recognizing the constitutional objection if this
statute were interpreted otherwise. 373 F.2d at 454, n.
18a. Clearly, then, this is a decision with “constitutional
underpinnings.” Tippett v. Maryland, 436 F.2d 1153,
1159, n. 1 (concurring opinion of Judge Sobeloff). The
constitutional underpinnings of the Rouse holding have
been recognized by numerous courts which, like the court
below, have held that a constitutional right to treatment
exists. Martarella v. Kelley, 71 Civ. 3159 (S.D.N.Y.
Oct. 16, 1972); State v. Bargy (case No. CR 32784,
Cir. Ct. for County of Wayne), Jan. 12, 1970, Slip opin.,
pp. 24-25; Maatallah v. Warden, Nevada State Prison,
470 P.2d 122 (Nev. 1970); Nason V. Supt. of Bridge-
water State Hospital, 353 Mass. 604, 233 N.E.2d 908
(1968). See also U.S. ex rel. Schuster v. Herold, 410
F.2d 1071, 1087-88 (2nd Cir. 1969), cert. denied, 396
U.S. 847 (explicitly reading Rouse as finding “a consti-

tutional right to treatment”).?® '

The Court of Appeals for the Fourth Circuit has also
had oceasion to consider the constitutional . rights of
persons confined for involuntary psychiatric treatment.
This consideration has -involved the Patuxent Institu-

1% Commentators have also recognized the constitutional dimension
of the Rouse decision. “Civil Restraint, Mental Illness, and the
Right to Treatment,” 77 Yale L.J. 87, 90-1 (1967); ‘“The Nascent
Right to Treatment,” 58 Va.L.R. 1134, 1187 (1967); Goodman,
“Right to Treatment: The Responsibility of the Courts,” 57
Georgetown L.J. 680, 689-90 (1969). Chief Judge Bazelon has
subsequently written:

“[Wlhether the right to treatment is rooted in statutory pro-
visions or in concepts of due process of law, equal protection,
or cruel and unusual punishment, the duty that society assumes,
to fulfill the promise of treatment employed to justify involun-
tary hospitalization, is clear.” Bazelon, “Implementing the
Right to Treatment,” 86 U.Chi.L.Rev. 742, 749 (1969).
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tion, a psychiatric facility in. Maryland, in which men-
tally impaired habitual criminals are civilly confined for
an indeterminate period for purposes of treatment.

Lengthy hearings on the adequacy of treatment in Pa-

tuxen were held in state courts, Dir. of Patuxent Insti-
tution v. Daniels, 243 Md. 16, 221 A.2d 397 (1966);

Murel v. Director, 240 Md. 258, 213 A.2d 576 (1965),

and then in the federal district court. Sas v. Maryland,
295 F.Supp. 389 (D.C. Md. 1969). The courts found
that staffing was adequate in number and professional
competence; that group therapy was available to all in-
mates; that follow-up work with the inmates was better
than in most private hospitals; that the institution had
established a halfway house for parole consultations and
an outpatient clinic; that vocational rehabilitation facili-

ties were excellent; that speech therapy programs had

been instituted; and that the unit system was effectively
functioning with adequate staff, including for each 90-
patient unit, two psychiatrists, two psychologists, and
two social workers.® Sas V. Maryland, 295 F.Supp. at
416-17. See also, Director V. Daniels, 243 Md. 16, 221
A.2d 397 (Ct. of App. Md. 1966).

The Patuxent litigation was considered by the Court
of Appeals for the Fourth Circuit under the name T'ip-
pett v. Maryland, 436 F.2d 1153 (4th Cir. 1971), cert.
dismissed sub nom. Murel V. Baltimore City Criminal
Court, supra (discussed at p. 36, supra). The Court of

Appeals reviewed the distriet court’s findings concerning

adequate treatment and, stressing the high ratio of psy-
chiatrists, psychologists and social workers to patients
in the institution (436 F.2d at 1157, n. 16), sustained
the distriet court’s findings. Nonetheless, the court em-
phasized that it was not resolving for all time the ques-
tion of Whether the administration of the Institution was

20 Gompare these staffing ratios with ‘those at Bryce and Partlow.
See pp. 26-27, supra.
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adequate to meet constitutional standards. 436 F.2d at
1158, n. 18, In his opinion concurring in this part of
the court’s decision, Judge: Sobeloff, citing Rouse, empha-
sized that adequacy of treatment was one matter which
would have to be reviewed in the future:

“One of the issues we should consider open for fu-
ture evaluation is the adequacy of treatment at
Patuxent. Our approval of the Maryland Defective
Delinquent Act is grounded partly on the assump-
tion that the state will continue to furnish Patuxent
with sufficient funds, personnel and facilities to jus-
tify realistic hopes of rehabilitating its inmates.”
436 F.2d at 11592

See alse Ricei V. Greenblatt, Civ. No. 72-469F (E.D.
Mass. 1972) (temporary restraining order granted upon
showing that mentally retarded in institution did not
receive adequate freatment).

In US. ex rel. Schuster v. Herold, supra, a case pri-
marily focusing on procedural rights, the Court of Ap-
peals for the Second Circuit noted that petitioner was
receiving no treatment in a New York mental institu-

tion. The court cited the Rouse decision, a number of

state decisions relating to the right to treatment, and
the “growing number of scholars” who had urged recog-
nition of the right to treatment. 410 F.2d at 1087-88.
In light of these authorities, the court suggested that
“the State may wish to reexamine the validity of its
confinement” of petitioner without treatment.®? 410 F.2d
at 1088.

2 See also McCray V. Marylend, Mise. Pet. 4368, Cir. Ct. Mont-
gomery Cty., Nov. 11, 1971. In McCray, another case challenging
conditions at the Patuxent Institution, the court entered a de-
tailed decree prohibiting certain practices involving isolation of
recalcitrant inmates and ordering modification of various prac-
tices in treatment areas.

22 The court did not resolve the issue definitively, however, leaving
the petit‘iqner to pursue it in the state courts.
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The recent developments in this area are summed up
in Martarells v. Kelley, 71 Civ. 8159, decided October
16, 1972 (S.D.N.Y.), in which the district court stated:

“There can be no doubt that the right to treatment, - -

generally, for those held in non-criminal custody
' (whether based on due process, equal protection or
the Eighth Amendment, or a combination of them)
has by now been recognized by the Supreme Court,
the lower federal courts and the courts of New York.”
Slip opin., p. 582

C. The Courts Have Applied Constitutional Standards
To Conditions Of Confinement In Other Institutional
Contexts.

In recent years, there has been an increasing judicial
concern with the conditions in all institutions in which
citizens are involuntarily confined—prisons and juvenile
detention facilities, for example, ag well as institutions
for the mentally impaired. The new philosophy was
summed up by Judge (now Justice) Blackmun in Jack-
son V. Bishop, 404 F.2d 571, 577 (8th Cir, 1968):

“[Tlhe courts, including this one, have not hesitated
to entertain petitions asserting violations of funda-
mental rights and, where indicated, to grant relief.

23 The constitutional rights of the mentally impaired in mental
institutions are not limited to the right to receive adequaté treat-
ment. In dealing with other issues, federal courts have found that
other aspects of confinement must pass constitutional .serutiny.
Covington V. Harris, 419 F.2d 617 (D.C. Cir. 1969) (right to least
restrictive alternative within mental institution) ; Jomes v. Robin-
son, 440 F.2d 249 (D.C. Cir. 1971) and Williams V. Robinson, 432
F.2d 637 (D.C. Cir. 1970) (procedural due process applies to de-
cision to confine inmate in maximum security within mental insti-
tutions) ; U.S. ez rel. Schuster v. Herold, 440 F.2d 1334 (2nd Cir.
1971) (serious constitutional question raised by inadequate access
to legal research materials- in mental institution); Winters V.
Miller, 446 F.2d 65 (2nd Cir. 1971) (forcing medication on Chris-
tian Science practitioner in mental ingtitution violated First Amend-
ment).
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In Glenn v. Ciceone, which we have just cited, this -
court clearly indicated that a ‘factual showing of

" cruel and unusual punishment in violation of the
Eighth Amendment’ would support interference by
a federal court.” 3870 F.2d at 363,

See also the cases discussed in Section III, pp. 67-69,
nfra.

In the prison cases, for example, the courts have held
that while conviction of a crime may justify deprivation
of liberty, it does not strip the prison inmate of basic
constitutional protections; and the courts have been will-
ing to assure that such rights are respected. See, e.g.,
Holt v. Sarver, 309 F.Supp. 362 (E.D. Ark. 1970), aff’d.
442 F.2d 304 (8th Cir. 1971); Newman v. Alabama,
Civ. No. 3501-N (M.D. Ala. Oct. 4, 1972); Landman V.
Royster, 333 F.Supp. 621 (E.D. Va. 1971). In some
cases judicial decrees have required substantial restructur-
_ ing of state prison systems, but such system-wide impact
has not deterred necessary judicial intervention to safe-
guard the constitutional rights of prisoners. As the court
stated in Holt v. Sarver:

“Let there be no mistake in the matter; the obliga-
tion of the Respondents to eliminate existing un-
constitutionalities does not depend upon what the
Legislature may do, or upon what the Governor may
do, or indeed, upon what Respondents may actually
be able to accomplish. If Arkansas is going to op-
erate -a Penitentiary system, it is going to have to
be a system that is countenanced by the Constitution
of the United States.” 309 F.Supp. at 385. '

Similar developments can be traced in the juvenile
field. Courts have held that juveniles must be treated
in institutions in a fashion consistent with constitutional
safeguards and with the rehabilitative purposes of the
juvenile justice system. See Creek v. Stone, 379 F.2d
106 (D.C. Cir. 1967) ; In Re Elmore, 8382 F.2d 125 (D.C.
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Cir. 1967) ; Martarella v. Kelley, Civ. No, 71-3159 (S.D.
N.Y. Oct. 16, 1972); Stockton v. Alabama Industrial
School for Negro Children, Civ. No. 2834-N (M.D. Ala.
July 23, 1971); D.C. Family Rights Organization V.
Thompson, No. 71-1150-J (D.C. Super. Ct. Fam. Div.
June 18, 1971), 1 Pov.L.Rep. 5843; Nelson v. Heyne,
No. 72-8-98 (N.D, Ind. June 15, 1972); In Re Harris,
2 Crim.L.Rep. 2412 (Cir. Ct., Juv. Div., Cook Cty., Ill.
1967) ; Pyfer, “The Juvenile’s Right to Receive Treat-
ment,” 6 Family L.Q. 279 (1972); Comment, 23 Ala.L.
Rev. 642 (1971). '

D. The Allegation That Treatment Is Not Provided To
The Mentally Impaired Who Have Been Involuntar-
ily Committed Presents A Justiciable Controversy.

Appellants have argued that plaintiffs’ claims of con-
stitutional violations' do not present a “justiciable con-
troversy.” Governor’s Brief, pp. 22-24. This argument -
amounts to a suggestion of judicial incompetence which
must ‘be summarily rejected. Briefly stated, appellants
argue that “the requested relief does not ‘provide such
reasonably specific, judicially ascertainable and manage-
able standards as are required for a controversy to be
justiciable”” Governor’s Brief, p. 22. In other words,
vindication of plaintiffs’ constitutional rights would be
so difficult and complex that the courts should not ente-
tain their complaint.* But the task is not so difficult.
The district court in the instant case has already dealt
with the matter effectively, and so have several other
courts in similar cases. See pp. 38, 3941, supra.

It is important, in this connection, to stress that _'
agreement was reached among the parties on almost all

2¢ Appellants cite no cases in which a court refused to enforce
constitutional rights because of the difficulty of doing so. Appellants
cite Baker v. Carr, 396 U.S. 186 (1962) and Powell v. McCormack,
395 U.S. 486 (1969), both cases in which the Court held that
judicial definition and resolution of the controversies was possible,
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of the minimum standards for adequate treatment ordered
by the district court in this case, and that defendants
joined in submitting these standards to the distriet court.
These stipulated standards were supported and . supple-
mented by testimony from numerous expert witnesses.
See pp. 10-11, n. 7 supra. There was a striking degree of
consensus among the experts, including defendants’ own
experts, as to the minimum standards for adequate treat-
ment. The district court, with the expert assistance pro-
vided by the parties and amici, found it quite possible to
develop “judicially ascertamable and manageable stand-
ards.” Furthermore, the defendants have already been
able to implement a large number of these standards.
See Defendants’ Report to the Court of October 10, 1972,
Most significantly, even now on appeal, the appellants
do not challenge any of the standards of adequate. treat-
ment adopted by the district court. It appears, then, that
the effort to define standards was successful. The Court
of Appeals in Rouse expressed the hope that a fruitful
dialogue between lawyers and mental health professionals
would develop and help to define the content of the right
to treatment. 378 F.2d at 457. Precisely such a dialogue
has taken place in this case.

Appellants have clouded the justiciability issue by sug-
gesting that a court must choose among various psy-
chotherapies in order to assure that constitutionally ade-
quate treatment is provided. Governor’s Brief, pp. 23-
24. There is, however, no suggestion in the district court
record—or, to the best of our knowledge, in other cases
involving. the treatment of the mentally impaired—that
such an inquiry must be undertaken. Rather, the. em-
phasis in the district court was on assuring the existence
of those minimum conditions, which are a prerequisite to
any kind of therapy—a humane physical and psychological
environment, adequate staff, and individualized treatment
plans. See T'ribby v. Cameron, 379 F.2d 104 (D.C. Cir.
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1967) ;= Covington v. Harris, 419 F.2d 617, 621 (D.C.
Cir. 1969); Bazelon, “Symposium: The Right to Treat-
ment, Introduction,” 57 Georgetown L.J. 673 (1969). See
also Hamilton v. Love, 328 F.Supp. 1182, 1196 (E.D.
Ark. 1971) ; Novak V. Beto, 453 F.2d 661, 670 (6th Cir.
1971).

Appellants’ argument that this is an improper class
action ‘because each inmate has unique treatment needs
must also be rejected. Every inmate has a constitutional
right to have his particular treatment needs assessed
and a treatment plan adopted. But the partlculars of
each such plan are not involved in this suit. The un-
disputed evidence is that there are no treatment plans -
for any of the inmates. Hence, the failure of the state
institutions to provide adequate treatment is properly
treated on a class basis.™

25 The Court of Appeals in Trfbby V. Cdmeron, suﬁra., stated:

“We do not suggest that the court should or can decide what
particular treatment this patient requires. The court’s func-

* tion here resembles ours when we review agency action. We
do not decide whether the agency has made the best decision,
but only make sure that it has made a. permissible and reason-
‘able_ decision in view of the relevant information and within
a broad range of discretion.” 879 F.2d at 105.

26 The court in Martarella V. Kelley, Civ. No. 71-3159 (S.D.N.Y.,
Oct. 16, 1972), in holding that the case was properly brought as a
class action, wrote:

“Plaintiffs do not challenge the power of the Family Court
to determine where and whether each of them should be re-
manded. What they attack as unconstitutional is their de-
tention in secure custody without, as they claim, treatment,
under conditions amounting to cruel and unusual punishment
and in the same facilities ag juvenile delinquents. These claims
are obv1ously common to the named plaintiffs and to all PINS
[Persons in Need of Supervision] housed at the centers » Slip
opin., p. 46.




47

II. BY VIRTUE OF THEIR CONFINEMENT WITHOUT
TREATMENT AND OF THEIR CONFINEMENT
UNDER CONDITIONS OF EXTREME DEPRIVA-
TION, PLAINTIFFS HAVE BEEN DEPRIVED OF
LIBERTY WITHOUT DUE PROCESS, SUBJECTED
TO CRUEL AND UNUSUAL PUNISHMENT, AND
DENIED THE EQUAL PROTECTION OF THE
LAWS. .

Before discussing in detail the constitutional provisions
which plaintiffs contend are violated by their confine-
ment in the state mental institutions, amiei will briefly
address. themselves to the anomolous group of inmates
in the state mental institutions who do not suffer from
mental illness or mental retardation. The district court
found, on the basis of uncontroverted testimony, that
many inmates of the state institutions do not suffer from
mental illness or require psychiatric care. 325 F.Supp.
at 784. As defendants acknowledged, these people came
to the institutions because the institutions have served
as ‘“alms houses” and ‘“as a ‘catch-all’ facility for the
elderly, the poor, criminals, vagrants, and assorted harm-
“less indigent persons.” Defendants’ Report to the Court
of June 10, 1971, p. 2, and Exhibit IV-A to that report.
See supra, p. 16,

There is no colorable legal authority for confining
such people. The district court found that they were
improperly confined and-entered an order requiring that
appropriate services and assistance be provided to ease
their return to the community and help make up for the
damage done to them by incarceration.”” Continued con-

27 See Appendix A, {34, Order of April 13, 1972 (Bryce Hos-
pital and Searcy Hospital); and Appendix A, {47, Order of April .
13, 1972 (Partlow State School and Hospital). Defendants agreed,
and the district court ordered, that adequate transitional treatment
for persons released after a period of involuntary confinement is
a necessary element in an adequate treatment program. 344 F. Supp.
at 386, 407.
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finement cannot be squared with the statutes of Alabama
or the Constitution. ,

A. Plaintiffs’ Incarceration Deprives Them Of Liberty
Without Due Process.

Civil commitment of the mentally 1mpa1red deprives
them of their personal liberty, an “interest of transcend-
ing value” [Speiser v. Randall, 357 U.S. 513, 526 (1958) 1,
on which other constitutionally protected rights depend.
Civil commitment is one of those exceptional processes
by which the government can incarcerate a person who
has committed no crime, without the panoply of safe-
guards - which surround the criminal defendant. This
extraordinary process, with its massive interference in the
‘life of innocent citizens, must be closely scrutinized by
the courts. Covington v. Harris, 419 F.2d4 617, 623
(1969) ; cf. Wolf v. Colorado, 338 U.S. 25, 27 (1949)
The due process clause of the Fourteenth Amendment is
the starting point for such scrutiny.

In its last term, the Supreme Court dealt with the due
process yardstick by which involuntary confinement of
the mentally impaired must be measured. In Jackson
V. Indiana, supra, a deaf-mute retardate was found in-
competent to stand trial and, like plaintiffs in this case,
confined to a mental institution where he was not pro-
vided treatment suitable to his mental impairment or
calculated to lead to release. The Court held that his
confinement for a period of three and one-half years
without treatment violated his right to due process of
law. The language of the unanimous Court, speaking
through Mr. Just1ce Blackmun, is directly relevant to
this case:

“At the least, due process requires that the nature
and duration of commitment bear some reasonable
relation to the purpose for which the individual is
committed.” 406 U.S. at 738. :

See also McNeil v. Director, supra.
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Under the Jackson decision, the due process clause
imposes substantive requirements on the nature of con-
finement; there must be a “reasonable relation” between

- the nature of confinement and its purpose. The Alabama
civil commitment statutes are humane statutes intended
to assure adequate treatment for the mentally impaired.
See pp. 13-16, supra. In light of the lack of treatment
in the state mental institutions and the treatment pur-
pose of the statutes, the district court, in effect, con-
cluded that the nature of commitment bore no reasonable
relation to the purpose for which the individual is com-

- mitted. ' The Court held that such confinement without
treatment ‘“violates the very fundamentals of due
process.” 325 F.Supp. at 784.

Not only is the purpose of the Alabama civil commit-
ment procedure to assure treatment, but treatment is a
necessary purpose for any constitutionally acceptable
statute for the civil commitment of the mentally im-
paired. The distriet court stated:

“Adequate and effective treatment is constitutionally -
required because, absent treatment, the hospital is
transformed ‘into a penitentiary where one could
be held indefinitely for no convicted offense.’ Rags-
dale v. Overholser, 281 F.2d 943, 950 (D.C. Cir.
1960).” 325 F.Supp. at 784.

As a general matter, an individual can be deprived
of his liberty only if (a) he has committed an act pre-
viously described as a crime, and (b) he has the op-
portunity provided by a criminal trial to contest the
allegations made against him. See Powell v. Texas, 392
U.S. 514, 533 (1968), 392 U.S. at 542-43 (concurring
opinion, Black, J.). In civil commitment cases, both of
these traditional safeguards are removed. The constitu-
- tionally necessary quid pro quo is the assurance that
treatment will be provided to the civilly committed per-
son. See Nason V. Bridgewater, 283 N.E.2d 908 (Mass.
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1968) ; ef. Robinson V. California, 370 U.S. 660 (1962);
Cammonwealth V. Page, 159 N.E. 2d 82 (Masgs. 1959). In
Martarelle v. Kelley, 71 Civ. 8159, -dec. Oct. 16, 1972
(S.D.N.Y.), the district court held that civil incarcera-
tion of non-delinquent children under primitive con-
ditions without rehablhtatlve treatment violates due
process;

“[Elffective treatment must be the quid pro quo
for society’s right to -exercise its parens patriae
controls. Whether specifically recognized by statu- -
tory enactment or implictly derived from the con-
stitutional requirements of due process, the mght to
treatment. exists.” Slip opin., p. 63.%

What the court held in Martarella apphes with equal - -

force to the civilly committed inmates in plaintiff class.
The concept of fundamental fairness which is at the root
of due process forbids the denial of such treatment as is
appropriate to the inmate’s condition.”

28 See also Anonymous V. Fish, 20 App.Div.2d 895 (1st Dept.
. 1969) (non-delinquent children entitled to rehabilatory treatment);
In Re Ilone, 64 Misc. 878, 316 N.Y.S. 356 (1970) (detained child
- entitled to psychiatric care or release).

2 The opinion of the Court in Jackson v. Indiane, supra, also
gtates that due process is violated if there is not a “reasonable
relation” between the duration of confinement and its purpose.
The record in this case establishes that no such “reasonable rela-
tion” exists. Inmates are detained in the state mental institutions
long after any treatment opportunities have been exhausted and

" custodial wa.rehousmg is the only possxble purpose of continued
confinement.

Many of the mentally ill inmates in the state mental hospitals
have been incarcerated for ten or more years. Yet the uncontradicted
testimony indicates that involuntary treatment of the mentally
ill, if effective at all, is effective only during the first few months of
involuntary confinement. Indeed, after approximately one year of
confinement, institutionalization itself becomes a. cause for mental
deterioration. Deposition of Dr. Israel Zwerling, Jan. 24, 1972,
pp. 28-24; deposition of Dr. Harold Visotsky, Jan. 22, 1972, pp. 24-
2b6; deposition of Dr. Walter Fox, Jan. 27, 1972, pp. 87-38; Hearing
II, testimony of Dr. Francis Tyce, pp. 810-11. See Katz, “The Right
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In the district court, defendants acknowledged that
civil commitment of the mentally impaired necessitated
adequate treatment, Indeed, before the court had ruled
on the question, defendants submitted the following con-
clusion, which the court adopted verbatim:

““The patients at Bryce Hospital, for the most part,
were involuntarily committed through non-criminal
procedures and without the constitutional protec-
tions of criminal proceedings. The patients so com~
mitted, therefore, unquestionadbly have a constitu-

" tional mght to receive such individual treatment as
will give each of them o realistic opportunity to be
cured or to tmprove his or her mental condition.
Rouse v. Cameron, 373 F.2d 451; Covington v. Harris,
419 F.2d 617.”. Defendants’ Proposed Findings of
Fact and Conclusions of Law,; filed February 5,
1971, p. 2. (Emphasis supplied.)

But in this Court, appellants have changed their position
and adopted a new theory: It is preferable if treatment
is given, but only “if science and the State’s resources
permit. . . .” Governor’s Brief, p. 26. The appellant
Board embellishes upon thig theory by asserting that the
“orimary” purpose of civil commitment “is avoidance of
the injury which they [the civilly committed] might
7+ inflict upon themselves or others if they are not econ-
fined,” Brief of Appellant Mental Health Board, p. 11.

There are two problems with this newly-minted rational- -
ization for confinement ‘without treatment:

1. In Alabama, a person can be civilly committed Wlth-
out any showing of dangerousness—indeed, commitment
of people who are “harmless” is expressly contemplated.

to Treatment—An Enchanting Fiction,” 36 U.Chi.L.Rev. 755 (1969).
See pp. 31-34, supra.

In light of the uncontradicated evidence that long incarceration is
inconsistent with therapeutie objectives, the unduly long confinement
suffered by members of plaintiff class iz a deprivation of liberty
without due process.
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45 Ala. Code §§ 205-06 (1969). It ¢an hardly be argued
that the “primary” purpose of such a statute is “avoid-
ance of injury.” Moreover, there is no evidence in the
record that members of plaintiff class are dangerous to
themselves or to others. The Governor’s brief candidly
admits that many people are committed because they
are a burden to their families. Governor’s Brief, p. 27.®

2. Even if only “dangerous” mentally impaired people
were civilly commitable in Alabama, treatment would
still be a prerequisite to a constitutionally acceptable
commitment scheme. Contrary to appellants’ suggestion,
merely identifying another characteristic that is shared
by mentally impaired people who are committed—i.e.,
dangerousness—does not free the state from the obliga-
tion to provide treatment suitable to their mental im-
pairment. : .

This point was made in Tippett v. Maryland, 436 F.2d
1153 (4th Cir. 1971). In that case, the court considered
the constitutionality of Maryland’s program for civilly
committing and providing psychiatric treatment to men-
tally impaired criminals. Only dangerous habitual crimi-
nals were to be committed under the statute, and pro-
cedural safeguards were much tighter than under Ala-
bama’s civil commitment laws. The Court of Appeals
upheld the constitutionality of the program, but only so
long as adequate treatment was assured. 436 F.2d at
1157, 1159. Indeed, lengthy hearings were held in fed-
eral district court and in the state courts to assure that
treatment was adequate. The Court of Appeals indicated
that continuing review of adequacy of treatment would
be necessary to assure that the act was constitutional as

30 The question can be raised whether a statute like the Alabama
statute, which provides for the involuntary incarceration of “harm-
less” people, is unconstitutional, whether or not treatment is pro-
vided. And the vast difficulties of predicting dangerousness, for
the mentally impaired or anyone else, counsels extreme caution
in relying on the dangerousness concept. .
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applied. In Kent v. United States, 401 F.2d 408, 411-12
(D.C. Cir. 1968), the Court of Appeals for the District
of Columbia Circuit moted that the treatment require-
ment was not to be waived in the case of antisocial
juveniles: :
“Parens patriae requires that the juvenile court do
what is best for the child’s care and rehabilitation
so long as this disposition provides adequate pro-
- tection for society.

* * * *

“But it is clear that society can be protected with-
out departing from civilized standards for the prompt
and adequate care of disturbed children.”

See also Inmates of the Boys Training School V. Affleck,
Civ. No. 71-4529, pp. 27-28 (D.R.L, July 28, 1972) (due
process requires that rehabilitative services be assured
to institutionalized juveniles, including delinquents);
Commonwealth V. Page, 159 N.E.2d 82 (1959 Supreme
Judicial Court of Massachusetts) (civil commitment of
sex offenders constitutionally permissible only if adequate
rehabilitative treatment is provided-—*“it is necessary that
the remedial aspect of confinement thereunder have foun-
dation in fact.” 159 N.E.2d at 85).

The courts have, then; held that the assurance of
adequate treatment is the necessary justification for the
civil commitment even of persons who have demonstrated
their dangerousness by past criminal and antisocial con-
duct. A fortiori, the inadequate treatment afforded to
the inmates of state mental institutions who have never
been found to have committed criminal acts undermines
the constitutionality of their continued detention. Such
detention violates due process if treatment is not pro-
vided.®

31 The Board claims-in its brief to have found “the philo-
-sophical root of the district court’s error” (Board’s Brief, p. 11) in
the court’s assertion that treatment “is the only justification, from a
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Needless to say, the due process issue cannot even be
addressed by a court if it fails to-undertake an inquiry
into the “nature” of the confinement of persons who are

confined because of their mental impairment. The dis- - .

trict court in Burnham erred in dismissing the peti-
tioners’ complaint and refusing even to take this thres-
hold step. Petitioners in that case, inmates of the state’s
mental institutions, had alleged that they were not re-
ceiving adequate treatment, and specifically that they
were denied a humane psychological and physical en-
vironment, that staff was insufficient to provide adequate
treatment, and that there were no individualized treat-
ment plans for the members of the alleged class. See
Complaint, p. 4, para. 2. On the basis of this allegation,
under the Jackson decision, the district court had an
obligation to hold a hearing. See also Haines v. Kerner,
404 U.S. 519 (1972) (bare allegation of onerous penal
- conditions is sufficient to require a hearing); Beard v.
Lee, 396 F.2d 749, 751 (bth Cir. 1968) (allegation of
cruel and unusual punishment by prisoner is sufficient
to require hearing) ; Cruz v. Beto, 405 U.S. 319.(1972);
Woolsey v. Beto, 450 F.2d 821 (bth Cir. 1971); McNeil
v. Director, supra;, Humphrey V. Cady, supra.

constitutional standpoint,” for civil commitment of the mentally im-
paired. See 325 F. Supp. 781, 784 (M.D. Ala. 1971). But it is the
appellant’s error, not Judge Johnson’s. Treatment is the sine qua
non of a constitutionally acceptable statute for the civil commitment
of the mentally impaired. That does not mean that the need for
‘treatment is necessarily the only criterion for the decision whether
to commit. Many statutes, like the Georgia statute, make the pre-
diction of dangerousness relevant as well. See 88 Ga. Code § 507.1.
But that additional factor does not relieve the state of the consti-
tutional duty of providing treatment to the mentally impaired
person who is civilly committed.
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B. Plaintiffs Are Subjected To Cruel And Unusual
Punishment In Violation Of The Eighth And Four-
teenth Amendments.

The undisputed evidence dramatically illustrates both
a lack of treatment and the stark conditions of depriva-
tion under which plaintiffs are involuntarily confined.
Amici contend that such incarceration constitutes cruel
and unusual punishment in violation of the guarantee
of the Eighth Amendment, made applicable to the states
by the Fourteenth Amendment. Robinson v. California,
870 U.S. 660, 666 (1962).

The nature of confinement in the state mental institu-

tions must be measured against the Eighth Amendment
proscription of cruel and unusual punishment, notwith-
standing the fact that the plaintiffs committed no crime
and are not confined for any punitive purpose. Rather,
their confinement reflects a humanitarian intention to as-
sure them adequate treatment for their mental impairment.
However, the fact remains that “any deprivation of
liberty, incarceration, or physical detention is, in reality,
a form of punishment,” Hamilton v. Love, 328 F.Supp.
1182, 1198 (E.D.Ark., 1971). Hence, as the Court of
Appeals for the First Circuit has recently held, the na-
ture of confinement of the mentally impaired must be
reviewed by the courts under the Eighth Amendment
standard. Rozecki v. Gaughan, 459 F.2d 6 (1st Cir.
1972). See also, Cross V. Harris, 418 F.2d 1095, 1101
(D.C. Cir. 1969) (“Incarceration may not seem ‘punish-
ment’ to the jailors, but it is punishment to the jailed.”) ;
United States ex rel. von Wolfersdorf v. Johnston, 317
F.Supp. 66 (S.D.N.Y. 1970) ; Ininates of the Boys Train-
ing School V. Affleck, Civ. No. 4529 (D.R.L, July 28,

- 1972) @

2See U.S. ex rel. Schuster v. Herold, 410 F.2d 1071, 1090-91
(2nd Cir. 1969) (detailed comparison showing conditions in
Massachusetts mental institution more restrictive than prison).

[Footnote continued on page 56)
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The Supreme Court has stated:

“The basic concept underlying the Eighth Amend-
ment is nothing less than the dignity of man .. ..
The Amendment must draw its meaning from the
evolving standards of decency that mark the prog- .
ress of a maturing society.” Trop V. Dulles, 356
U.S. 86, 100-01 (1958). ' '

Amici submit that standards in this country have al-
" ready evolved well beyond a willingness to tolerate the
incarceration of the mentally impaired under the condi-
. tions shown to exist in the Alabama mental institutions
and that such standards have been incorporated in judi-
cial decisions under the Eighth Ameéndment.

The conditions in the Alabama mental institutions—
the physical deprivation, the lack of basic sanitation, the
overcrowding, the lack of physical exercise, the inade-
quate diet, the unchecked violence of inmates against
each other and of employees against inmates, the lack
of adequate medical care and psychiatric care, the abuse
of solitary confinement and restraint—constitute cruel
and unusual punishment. Indeed, the conditions bear a .
close resemblance to conditions which have been held to
be unconstitutional in cases involving convicted criminals
and persons accused of crime. Haines v. Kerner, 404
U.S. 519 (1972) ; Wright v. McMann, 387 F.2d 519 (2nd
Cir. 1967) ; Hancock V. Avery, 301 F.Supp. 786 (M.D.
Tenn. 1969) ; Jones v. Wittenberg, 323 F. Supp. 93 (N.D.

32[ Continued]

In Landman V. Royster, 3838 F. Supp. 621, 646 (E.D. Va. 1971),
the district court found violations of the cruel and unusual punish-
ment prohibition in state penal ingtitutions, without finding it neces-
sary to focus on whether particular conditions in the institution were
deliberately imposed with punitive intent.

What is more, the record clearly establishes that there is no such

. thing as humane warehousing. Long-term confinement in a mental

institution without treatment necessarily causes the mental condi-
tion of inmates to deteriorate. See discussion, supra, pp. 31-34.

‘ ;
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Ohio 1971). A fortiori, these conditions subject the
plaintiffs in this case to cruel and unusual punishment.

In Novak V. Beto, 463 F.2d 661 (5th Cir. 1971), this
. Court considered the application of the cruel and unusual
punishment clause to solitary confinement practices in
the state prisons of Texas. There was disagreement on
the Court .about the permissibility of such practices under
the cruel and unusual punishment clause. The majority,
in sustaining the Texas practices against constitutional
challenge, stressed the fact that these were extreme dis-
ciplinary procedures invoked as a last resort in handling
the most recalcitrant eriminals. 453 F.2d at 671. See
~ also opinion of Judge Coleman, concurring in the denial
of rehearing en banc, No. 31116, 12-16 (5th Cir., Mar.
8, 1972).

The Novak case is particularly striking in the present
context because the prison solitary confinement is similar
to the solitary confinement conditions to which mentally
impaired inmates at the state mental institutions are
subjected. See pp. 23-24, supra. That innocent, mentally-
impaired inmates can be subjected to such conditions
does not present a close question under the cruel and
unusual punishment provisions. Conditions which may
be marginally acceptable for incorrigible prisoners are
wholly unacceptable for the mentally impaired.’

After noting the adverse consequences of solitary con-
finement on rehabilitation, Judge Tuttle observed:

“One does not have to be a trained psychologist to
conclude that such treatmient intended to ‘break the
spirit’ of an unruly inmate will, if successful, de-
stroy all except the very strongest personality.” 453
F.2d at 685 (dissenting opin.).

‘What can be the impact on a mentally impaired- person
of being locked in solitary confinement for six years? -
Testimony of David L. Robertson, Hearing III, at 81-82.
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But the cruel and unusual punishment prohibition is

not limited to physical torture or barbaric mistreatment;
" judicial interpretation has broadened the concept. Im-

prisonment of a narcotics addict for ninety days without
treatment has, for example, been held to constitute cruel
and unusual punishment. Robinson v. California, supra.
Trop V. Dulles, supra, at 101 (*“There may be involved
no physical mistreatment . . . [but] [t]here is instead
the total destruction of the individual’s status in organ-
ized society”). _

Incarceration of members of plaintiff class without ade-
quate treatment violates the Eighth Amendment even if
the barbaric conditions shown in the district court were
not present. For prisoners, humane incarceration with-
out rehabilitation may be constitutionally sufficient.®® But
the failure to provide treatment to mentally impaired
persons who have been involuntarily committed is, in
itself, a violation of the cruel and unusual punishment

. clause, People who are involuntarily committed in Ala-
bama suffer from a mental impairment which requires
- the specialized treatment that psychiatrists, psychologists
.and other mental health professionals can provide. Con-
finement without such treatment is. indistinguishable .
-from penal institution. See cases cited pp. 38-39,

~ supra; Ragsdale v. Overholser, 281 F.2d 943, 950 (D.C.
Cir. 1960) (concurring opinion).

The Supreme Court held in Robinson v. California,
370 U.S. 660 (1962) that punishment of addicts for
their status—drug addiction—constitutes cruel and un-
usual punishment. Drug addiction, the Court reasoned,
is an illness, involuntarily contracted, and punishment
for an illness is unconstitutional. In explaining the con-

3In Holt v. Sarver, the district court noted the lack of rehabili-
tation services as a constitutional factor, but did not rule that they
were necessary. 304 F. Supp. at 879. Cf. Hamilton V. Love, supra;
Novek v. Beto, 453 F.2d 661, 685 (dissenting opinion).
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stitutional proscription, the Court analogized the status
of addiction to mental illness. In contrast, confinement
for “compulsory treatment” would not violate the Eighth
Amendment:

«Tt ig unlikely that any State at this moment in
history would attempt to make it a criminal offense
for a person to be mentally ill, or a leper, or to be
afflicted with a venereal disease. A State might
require that the victims of these and other human
afflictions be dealt with by compulsory treatment,
involving quarantine, confinement, or sequestration.
But, in the light of contemporary human knowledge,
a law which made a criminal offense of such a
disease would doubtless be universally thought to
be an infliction of cruel and unusual punishment in
violation of the Eighth and Fourteenth Amend-
ments.” Robinson V. California, suprae, at 666.

~Moreover, the Supreme Court has cautioned against eva-
“"gion of the Eighth Amendment standard by the adoption

of sham treatment programs—‘the hanging of a new
. sign reading ‘hospital’ over one wing of the jailhouse.”
‘Powell v. Texas, 392 U.S. 514, 529 (1968). See also
‘Baster V. District of Columbia, 861 F.2d 50, 55 (D.C.
966) ; Driver v. Hinnant, 856 F.2d 761, 765 (4th
66) (incarceration of chronic alcoholic for status
tes cruel and unusual punishment but detention for
ent and rehabilitation is permissible). The eriti-
for Eighth Amendment purposes is whether
is in fact provided.®

ases, the courts have held that the failure to provide
care to prisoners constitutes cruel and unusual
Tewman V. State of Alabama, Civ. No. 3501-N. (M.D.
) ; Ramsey V. Ciccone, 310 F. Supp. 600 (W.D. Mo.
v. Beto, 460 F.2d 765 (5th Cir. 1972) ; Schack v.
891 F.2d 593 (5th Cir. 1968). The district court
tly held that constitutionally required treatment
tric care for mentally disturbed prisoners. See

k, supra, at 54 (psychiatric services must be avail-
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The Eighth Amendment requires us to confront some
of the basic values of our society. Judge Tuttle’s words,
written about the treatment of prisoners, apply equally
in this case: S

“[H]ow we treat these particular individuals deter-
mines, to a large extent, the moral fibre of our so-

. clety as a whole and if we trespass beyond the
bounds of decency, such excesses become an affront
to the sensibility of each of us.” Novak v. Beto, 453
F.2d 661, 676 (5th Cir, 1971) (Tuttle, J., concur-
ring in part, dissenting in part).

able in juvenile detention institutions); Martarella v. Kelley, supra,
Civ. No. 71-8159 (S.D.N.Y. Oct. 16, 1972). Mentally impaired
persons who are confined because of an illness cannot have a lesser
right to treatment than prisoners. Moreover, since they have been
committed specifically for their mental illness, treating all diseases
except that one is absurd. This would be exactly like civilly' com-
mitting a narcotics addict for treatment and then providing him
with treatment for everything except his narcotics addiction.

The alternative prayer for relief suggested by the Governor
seems particularly ironic. This prayer recognizes that:

“[T]he United States Constitution [tequires the states] to
adequately provide for the physical and medical needs of civilly-
committed patients in state mental institutions, including a
safe habitation, a nutritious diet, sufficient clothing, competent
ordinary medical attention, and & humane supervision.” [Brief
of Governor, p. 44].

In other words, the state recognizes its constitutional obligation to
provide all the elements of humane custody and adequate medical
care, except treatment for the mental impairment which justifies
-confinement.

This prayer for relief submitted by the Governor is, of course,
wholly inconsistent with the arguments presented in the body of his
brief, all of which contend that there are no “federally protected
rights” involved in this case whatsoever. Amici submit that the
concept of humane warehousing of the mentally impaired implied
in the Governor’s alternative prayer for relief would not meet
constitutional standards.
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C. Plaintiffs’ Conﬁnement Deprives Them Of Equal

Protection Of The Laws In Violation Of The

- Fourteenth Amendment.

1. Where A Person’s Fundamental - Rights Are
Affected By A Classification, Equal Protection
Requires That The Classification Be Subject To
Rigid Scrutiny And Justified By A Compelling
State Interest,

- BEqual protection requires serutiny of the standards by
which persons are classified by law. The guarantee in-
sures that a minimal standard of -equity and reason-
ableness constrains the process by which government reg-
ulation allocates burdens and benefits, Faruki v. Rogers,
Civ. Action No. 175-72 (D.D.C., Oct. 1972) (three-judge
court). Where fundamental rights of one class are af-
fected, the courts will scrutinize such classification closely.
In such cases the classification must be “measured by
a strict equal protection test,” and the government has
the burden of showing ‘“a substantial and compelling
" reason’” for the classification in question. See Dunn V.
Blumstein, 405 U.S. 330, 342 (1972). See also Develop-
ments i Law—FEqual Protection, 82 Harv.L.Rev. 1065
" (1969).

Classification in the instant case affects the most fun-
damental rights of the persons civilly committed, The
right of personal liberty is “an interest of transcending
" value.” Speiser v. Randall, 857 U.S. 513, 525 (1958).
See Williams v. Illinois, 399 U.S. 235, 268 (1970) (Har-
lan, J., concurring); Chambers, “Alternatives to Civil
Commitment of the Mentally Ill-——Practical Guides and
Constitutional Imperatives,” 70 Mich.L.Rev. 1107, 1155~
1168 (1972). Moreover, denial of the right to liberty
necessarily infringes on other fundamental rights, in-
cluding the right to travel and the right of free associa-
tion.®

3 The Supreme Court has placed great emphasis on the right
to travel and the right to free association. “Freedom of movement,”
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The adverse impact of civil commitment on these fun-
damental rights was forcefully stated by Professor David
Chambers:

“Civil commitment does. not merely'penalize move-
ment, as do welfare residency requirements, or some~
" what curtail it, as do passport limitations, It eradi-
cates it altogether. 'In the same manner, freedom’ of
association—the right of ‘the people to ‘gather in
public places for social or political purposes,” their.
right to associate with people of their own choice,
protected under the first amendment—is drastically
_circumscribed. Suddenly, the sphere within which
the ill person may travel or associate shrinks from
the globe, or the state, or the city down to a day
room of forty, or sixty, or two hundred others whom

" he did not choose to know.

* * * *

“And that is not the end of the commitment’s cur-
tailment of an ill person’s liberties. His rights peace-
ably to assemble, to communicate and receive com-
‘munications from others, to exereise his religious be-
lief through ceremonies of his choice, and to enjoy
his privacy in the company of his spouse, or even
someone not his spouse, are all but totally ended.”
Id. at 1158-59, 61. [footnotes omitted]

Since the classification of plaintiffs as mentally impaired
and civilly committable drastically impinges on funda-
mental rights, the state’s compelling interest in such
classification must be given the closest serutiny.

the Court has found, “is basic to our scheme of values.” Kent V.
Dulles, 857 U.S. 116, 126 (1958) ; Apthecker V. Secretary of State,
378 U.S. 500 (1964); Papachristou.v. City of Jacksonville, 405
U.S. 156, 168-64 (1972) (freedom to wander and stroll “have been
in part responsible for giving our people the feeling of independence
and self confidence”). See Chambers, “Alternatives to Civil Commit-
ment of the Mentally Ill—Practical Guides and Constitutional Im-
peratives,” 70 Mich.L.Rev. 1107, 1159 (1972). Slmllarly, the Court
has protected the right to free association. Coates V. City of Cin-
cinnati, 402 U.S. 611 (1971).
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2, Since The Classification Of Persons Who Are
Civilly Committed Is Based On Their Need For
Treatment, Confinement Of Plaintiffs Without
Treatment Deprives Them Of Equal Protection
Of The Laws.

Under the Alabama statutes, a person may be incarce-
rated in a state mental institution if, for example, he
is “sufficiently deficient or defective mentally to require
that for his. own or others’ welfare, he be moved to the -
insane hospital for restraint, care and treatment.” 45
Ala. Code § 2052 The basis for the classification of
persons to be committed to the state mental institutions
and the only characteristic which sets the members of
plaintiff class apart from the rest of Alabama’s popula-
tion is the fact that each one of them has been found
to suffer from a degree of mental impairment which
requires that special treatment be provided to him. Ala-
bama has no general policy of providing involuntary
“restraint, care, and treatment” to its citizens who are
not mentally impaired, whether or not such restraint,
care, and treatment would be for their “own or otherg’
welfare.”

Mental impairment is a constitutionally permissible
basis for a classification which affects fundamental rights
only if the state provides persons in this class with suit-
able treatment to alleviate their mental condition and per-
mit them to function more effectively and return to the
community. It is the provision of such treatment which,
if it existed, would save this classification from challenge
under the equal protection clause.

As the Supreme Court recently indicated, courts must
scrutinize classification systems to assure that the factual
premises which allegedly justify divergent treatment of

3¢ This does not necessarily mean that he must be found to be
“dangerous.” Indeed, the statutes provide for the commltment of
“harmless” people. See 45 Ala. Code §§205-06.
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different classes of citizens in fact exist. In Jackson V.
Indiana, supra, the state contended that a mentally im-
paired person confined for a relatively short term could be
committed as incompetent to stand trial with more limited

procedural safeguards than provided for persons civilly . -

committed for an indefinite term. The Court, however,
focused on the fact—the limited duration of confinement
—that allegedly justified differing treatment. Finding
that commitment was not, in faet, for a limited term,
the Court found that the varying commitment proce-
dures constituted a denial of equal protection. Similarly,
in the instant case, an adequate treatment program might
justify the classification of the mentally impaired for
confinement. But, since treatment does not exist, plain-
- tiffs are denied equal protection of the laws.

As the Supreme Court has held in another context,
‘“equal protection does not require that all persons be
dealt with identically, but it does require that a dis-
tinction made have some relevance to the purpose for
which the classification is hade.” Bawstrom V. Herold,
383 U.S. 107, 111 (1966). In the instant case, “the
purpose for which the classifieation is made” is to provide
treatment. Since plaintiffs 4re incarcerated without treat-
ment, “all semblance of rationality of the classification”
purportedly based on the need for treatment d:lsappears
Bagxstrom v. Herold, supra, at 115,

3. By Withholding Fyom Plaintiffs The Normal -
Protections Whith It Extends To Ifs Other
Citizens Through Exercise of The Police Power
And Parens Patriae Funiction, The Stite Deprives

Plaintiffs Of Equal Protection Of The Laws.
Through a variety of regulations, the State of Ala-
bama protects the welfare of its citizens. Among these
regulations are comprehensive requirements for the licens-
ing of hospitals, 22 Ala. Code §§ 204 (42), et seq., cer-
tification of physicians who are qualified to practice on
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Alabama citizens, 46 Ala. Code §§ 260, et seq.; regula-
tions for fire safety, 55 Ala. Code §§ 34-51. Alabama also
regulates a variety of other matters, such as the sanitary
. requirements necessary in institutions which serve food
to the public.

Whether by statutory exemption, administrative praec-
tice, or simple neglect, this panoply of state regulations
intended to- protect .the general citizenry is denied to
persons committed to the state mental institutions. The
evidence in the record shows that the state mental in-
stitutions do not meet the standards for other hospitals
in the state; that the medical needs of inmates are at-
tended to by unlicensed physicians who would not be
qualified to practice on any other person in the state;
that the buildings are woefully out of compliance with
the state’s fire regulations; and that the general sanitary
conditions, particularly with regard to food service, fall
far below the standards which are otherwise required
by the state. There is no compelling state interest which
justifies the state’s singling out this class of people and
denying it the protections which it affords to other per-
sons in the state.

The same analysis holds true for the state’s failure to
safeguard, as paremns patriae, the welfare of institu-
tionalized inmates. State policy, for example, shows an
extreme solicitude for the welfare of children. Alabama
statutes provide that custody of a child will be taken
from the parent or guardian if “by reason of neglect,
cruelty or depravity i[such home] . . . is an unfit or
improper place for such child,” or if the child does not
receive medical and other care necessary for his health
and well being. 13 Ala. Code §§ 350, ¢t seq. The Ala-
bama courts have found home environments to be so
inimical to the welfare of a child that they have taken
the child out of the home. See, e.g., Long v. O’Mary, 270
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Ala. 99, 116 So.2d 563 (1959) (adopted father who had
served time in prison held unsuitable father).*

It is ironie, then, that this solicitude for the welfare
~ of children disappears in the mental institutions of the
state which house many deprived children .and others,
who, because of their mental incompetency, are entitled
to the same solicitude as a child under the parens patrice
concept. ‘Amici submit that the denial of this protection
to plaintiff class constitutes a denial of equal protection
- of the laws.* -

37 The constitutional right of retarded children, includmg chil-
dren living in mental institutions, in the District of Columbia to a
free public education was recognized in Mills v. Board of Education,
Civ. Action No. 1939-71 (D.D.C. 1972), pp. 25-26. See Pennsyl-
_vania Association for Retarded Children V. Commonwealth of
Pennsylvania, 334 F. Supp. 1257 (E.D. Pa. 1971). Equal protection
demands that mentally impaired children, whether or not involun-
tarily placed in institutions by the state acting as parens patriae
be given educational opportunities suitable to their needs.

38 A number of courts have stated that absence of treatment for
persons civilly committed after the commission of crime raises
serious equal protection problems. See, e.g., Rouse V. Cameron,
373 F.24d 451, note 18a (D.C. Cir. 1966) ; Millard v. Cameron, 878
F.2d 468, 473 (D.C. Cir. 1966) ; Tippett V. Maryland, 436 F.2d 1153
(4th Cir. 1971) ; Inmates v. Affleck, Civ. No. 4529 (D.R.1. July 28,
1972). Under statutes which apply variously to persons found not
guilty by reason of insanity, persons found to be ‘“defective delin-
quents” and persons adjudicated to be juvenile delinquents, a person
can be confined beyond the term which would be permitted if he
were merely found guilty of a criminal charge The courts have
upheld this discrimination because treatment is afforded. .In Mil-
lard v. Cameron, for example, the Court of Appeals stated

“Lack of treatment destroys any otherwise valid reason for
differential consideration of the sexual psychopath ’” 878 F.2d
at 478.

The court also stated:

“Indefinite commitment under the sexual psychopath law is
“justifiable only upon a theory of therapeutic treatment ’” 378
F.2d at 472-478.

See also Miller v, Overholser, 206 F.2d 415 (D.C. Cir. 1953).

Since persons who have committed criminal acts must be given
treatment if they are to be confined for an indefinite term, how

I —
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~ 'The district court for Rhode Island followed this line

of reasoning in holding that detention of juveniles in a
substandard facility violated equal protection. The court
stated:

“If a boy were confined indoors by his parents, given
no education or exercise and allowed no visitors, and
his medical needs were ignored, it is likely that
- the state would intervene and remove the child for
-. his own protection. See R.I.G.L. § 14-1-34, Certainly,

then, the state acting in its parens patriae capacity

cannot treat the boy in the same manner and justify
having deprived him of. his liberty.” Inmates v.
Affleck, Civ. No. 4529, (D.R.L, July 28, 1972), p. 34.

III. PROTECTION OF CONSTITUTIONAL RIGHTS OF

INMATES OF STATE MENTAL INSTITUTIONS BY

FEDERAL COURTS IS CONSISTENT WITH THE

SEPARATION OF POWERS DOCTRINE AND WITH
- MAINTENANCE OF THE FEDERAL SYSTEM.

The record below has established massive invasions of
the constitutional rights of the inmates of Alabama men-
tal institutions. Amici contend that the district court’s
_order to redress these constitutional violations is wholly
" appropriate, does not infringe on legislative prerogatives,

and is not inimical to the federal system.

In the related area of prisofiers’ rights, the Supreme
Court has recently clarified the proper response of the
federal courts to problems arising in the administration

much more persuasive is the argument that the civilly committed
in Alabama who have neither committed criminal acts nor been
found dangerous must receive treatment.

As Covington v. Harris, 419 F.2d 617, 625 (D.C. Cir. 1969),
pointed out, it is an extraordinary deviation from our constitutional
system to waive criminal safeguards in a proceeding which ean lead
to a deprivation of liberty. This deviation is permissible only be-
cause of the rehabilitative character of the confinement. If treat-
‘ment is missing, this justification disappears and the scheme is
unconstitutional. -




68

- of state penal systems. In Cruz V., Beto, 405 U.S. 319
(1972), the Court stated:

© “Federal courts sit riot to supervise prisons but

to enforce the constitutional rights of all ‘persons,’

which include prisoners.” 405 U.S. at 321.
See also Jokmson v. Avery, 393 U.S. 483, 486 (1968)
(state detention facilities “are subject to federal au-
thority only where paramount federal constitutional or
statutory rights supervene.”). The principle that federal
courts will intervene in state systems to safeguard fed-
eral constitutional rights applies equally to the relation-
ship between federal courts and state mental institu-
" tions. Hence, the appellants’ argument that the district
court in the instant case has overstepped its bounds by
- entertaining plaintiffs’ claims of violations of constitu-
tional rights must be rejected. See Campbell v. Beto, 460
F.2d 765, 168 (5th Cir. 1972) ; Jackson V. Bishop, supra;
Hancock V. Avery, -301 FSupp 786, 791 (MD ‘Tenn.
1969). ‘
Judicial intervention to safeguard the cohstitutional
rights of inmates of a state mental institution was held.
to be proper in Rozecki V. Gaughan, 459 F.2d 6 (1st
Cir. 1972). In that case inmates at the Bridgewater
State Hospital in Massachusetts contended that they were
subjected to cruel and unusual punishment because of
inadequate heat within the facility. The district judge
dismissed the complaint, noting that “‘the authorities
are doing all they can with what they have.’” 459 F.2d
at 8. The Court of Appeals reversed the district court
and remanded the case for a hearing on the alleged viola-
tion of the inmates’ constitutional rights.

The recogmtlon of such rights is not dependent on the
uncertainties of legislative action. The language of Holt
V. Sarver, 8309 F.Supp. at 385, typifies the -consistent
response of the federal judiciary:
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“[T]he obligation of the Respondents to eliminate
unconstitutionalities does not depend upon what Leg-
islatures may do. . , .” ‘

Judicial intervention to assure that constitutional rights
are respected does not invade the legislative domain.
Hawkins V. Town of Shaw, 437 F.2d 1286, 1292 (5th
Cir. 1971).%* '

~ Equally without substance is the suggestion that the
district court’s decree herein is “a definite threat to the
end of federalism. . ..” (Brief of Appellant Alabama
Mental Health Board, p. 22; see also Brief of Governor,
p. 35-36). Far from being a novel encroachment into an
area reserved to the states, the court’s decision falls
within the well-recognized ambit of federal judicial au-
. thority. As this Court has stated, “our constitutional
duties require that the courts be ever vigilant to assure
that the conditions of incarceration do not overstep the
bounds of federal constitutional limitations.” Campbell
V. Beto, 460 F.2d 765, 767-768 (5th Cir. 1972). See
. Johnson V. Avery, supra.

Federal courts have not lacked the power to issue
orders which necessitate state action—requiring legisla-
tive reapportionment, amelioration of prison conditions,
school desegregation, and provision of counsel to indig-
nents. Those decisions specifically or impliedly reject
the arguments which appellants here advance.* See Bell
v. Hood, 327 U.S. 678 (1946).

s It should be noted that the court below did not invade the
legislative province so as to require the levy of specific taxes, in
specific amounts, or on specific property. Funding of the programs
necessitated by its order were left to the discretion of the legis-
lature. Compare Griffin V. County School Board, 877 U.S. 218, 232-
33 (1964) with United States v. Plaguemines Parish School Board,
451 F.24d 817, 833 (6th Cir. 1969). The Court should not dssume
that this body is impotent or unwilling to conform fo constitutional
requirements.

40 F.g., United States v. Plaguemines Parish School Board, 415
F.2d 817, 833 (5th Cir. 1969) (desegregation); Swann v. Charlotte-~




70

Moreover, where constitutionally protected rights have
been invaded, it has been held uniformly that financial
considerations are not a bar to judicial relief.* In Rozecki
V. Gaughan, supra, the Court of Appeals for the First
Circuit explicitly rejected the argument that inadequate
funds was a justification for violations of the constitu-
tional rights of inmates of state mental. institutions, cit-

Mecklenburg Board of Education, 818 F. Supp. 786, 801 (W.D. N.C.
1970), aff’d, 402 U.S. 1 (1971) (desegregation) ; Bradley V. School
Board, 325 F. Supp. 828, 846 (E.D. Va. 1971) (desegregation);
Holt v. Sarver, 309 F. Supp. 362, 385, aff’d, 442 ¥.2d 304 (8th Cir.
1971); Griffin v. Illinois, 351 U.S. 12, 19 (1956) (right to tran-~
script) ; Boddie v. Connecticut, 401 U.S. 371, 882 (1971) (indigent
access to divorce courts); Goldberg v. Kelly, 897 U.S. 254, 266
(1970) (pre-termination hearing for welfare recipient); see Moss
V. Burkhart, 220 F. Supp. 149, 155 (Okla. 1963), affi’d sub nom.,
Williams V. Moss, 878 U.S. 558 (1964) (legislative reapportionment).

41 See Inmates of the Boys Training School V. Affleck, Slip opin,,
p. 55. In Hamilion v. Love, supre at 1194, the district court, in
finding that conditions in a county prison violated inmates’ consti-
tutional rights, stated:

“Inadequate resources can never be an adequate justification for
the state’s depriving any person of his constitutional rights. If
the state cannot obtain the resources to detain persons awaiting
trial in accordance with minimum constitutional standards, then
the state simply will not be permitted to detain such persons.”
328 F. Supp. at 1194. . )

This principle has been upheld in such constitutionally protected
areas as education by virtue of the equal protection clause (Griffin
v. County School Board, 877 U.S. 218, 232-83 (1964); Mills V.
Board of Education, Civ. No. 1939-71 (D.D.C. August 1, 1972);

Bradley V. School Board, 825 F. Supp. 828, 846 (E.D. Va. 1971);
Hoster v. Evans, 314 F. Supp. 316, 829 (D.V.I. 1970); Swann V..

Charlotte-Mecklenburg Board of Education, 311 F. Supp. 265, 318
F. Supp. 786, 801 (W.D. N.C. 1970), aff’d, 402 U.S, 1 (1971);
- United States V. School District 151 of Cook County, INl., 801
F. Supp. 201, 232, (N.D. Il 1969), aff’d as mod., 432 F.2d 1147
(7th Cir. 1970), cert. denied, 402 U.S. 948 (1971); United States
V. Plaquemines Parish School Board, 291 F. Supp. 841, 855 (E.D.
La. 1967), aff’d, 415 F.2d 817 (5th Cir. 1969) ) ; right of indigents,
by virtue of the 14th Amendment (Boddie v. Connecticut, 401 U.S.
371, 382 (1971); Goldberg V. Kelly, 397 U.S. 254, 266 (1970)).
See also United Stales v. Alsbrook, 836 F. Supp. 978, 980 (D.D.C.
1971) ; Rakes V. Coleman, 318 F. Supp. 181 (E.D. Va. 1970),
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ing an Eighth Circuit decision written by Judge (now

Justice) Blackmun: _
“‘Humane considerations and constitutional require-
ments are not, in this day, to be measured or limited

by dollar considerations.’ Jackson v. Bishop, 8th Cir.
1968, 404 F.2d 571, 580.” 459 F.2d at 8.

Even if financial considerations were relevant, there is

no credible evidence before the court to support Appel-

lants’ allegations concerning the cost of implementing
the . district court’s decree. It is true that compliance

with the district court’s order protecting the constitu-

tional rights of the plaintiffs will substantially affect the
character of the state mental institutions and may, at least
over the short run, entail additional outlays of funds
by the state. However, the Appellants’ estimates of the
probable necessary expenditures set out are wholly un-
supported by the record and do not merit consideration.
Brief of Governor, pp. 30-38. Defendants had an oppor-
tunity to present evidence in the district court on the
-cost of compliance, and they failed to do so. Imstead
they introduced in the Court of Appeals wholly unsup-
" ported estimates without any underlying factual basis.®

+2 The inadequacy of appellants’ figures is highlighted by the fact
that they presented two mutually inconsistent sets of figures—
differing by approximately- $8-9 million in their estimate of cost
of implementation of the district court’s orders in the Bryce and
Searcy Hospitals. Brief of Governor, pp. 31-32.

Appellants’ estimates do not take account of the substantial
decline in inmate population which has already taken place and the
further decline which will occur under the court’s orders. Nor do
they indicate what percentage of the estimated cost of implementa-
tion would cover those reforms which the Governor’'s Brief it-
self concedes are neecssary in its alternative prayer for relief, i.e.,
“to adequately provide for the physical and medical needs of civilly-
committed patients in state mental institutions, including safe
habitation, a nutritious diet, sufficient clothing, cempetent, ordinary
medical attention, and humane supervision.” Brief of Governor,
p. 44. . '
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The net financial impact of operating a treatment pro-
gram in state mental institutions rather than a ware-
- housing operation is unknown. The amount of federal
funds which would be available for such a conversion
is unknown. The savings that result from community as
opposed to institutional care, while the record clearly es-
tablishes that they are substantial, see supra, p. 32, are
unknown. Hence, even if financial considerations could
properly be considered in this context, there is no data
before the court which would permit an informed judg-
ment.

- Appellants’ suggestion that protection of the constitu-

tional rights of the plaintiff class must be weighed against
more effective consumer protection in the state or modern-
ized highways (Brief of Governor, p. 34) must be sum-
marily rejected. The legislature has ample scope for
balancing competing social interests. But it cannot take
the option of denymg a group of citizens their constitu-
tional rights in order to free up funds for hlghways or
civic improvements.®* -

IV. THE DISTRICT COURT DID NOT ABUSE ITS
DISCRETION IN AWARDING PLAINTIFFS REA-
SONABLE ATTORNEYS’ FEES,

This is a class action based upon 42 U.S.C. §§ 1981
and 1983 and brought on behalf of the inmates of the
Alabama mental institutions. The suit was filed on Octo-
ber 23, 1970 and has been diligently pursued by plain-
tiffs’ counsel since that time, Through this litigation,
the rights of plaintiffs within the state mental institu-
tions were defined -and clarified. A number of novel is-
sues in the area of law and mental health were explored.
Because this suit was brought, it can be anticipated that
the quality of treatment in the state mental institutions

43 See also Morales V.- Sch_midt, 840 F. Supp. 544 (W.D. Wis.
1972) ; Holt V. Sarver, 309 F. Supp. 862, 885 (B.D. Ark. 1970).
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will be improved, with consequent benefits to all present
and future inmates and to the entire state of Alabama.

Plaintiffs filed a motion for interim award of attor-
neys’ fees on June 1, 1971, supported by all amici, in-
cluding the United States. The court ordered an award
of attorneys’ fees. 844 F.Supp. at 408-11.

Amici, all organizations with a substantial interest
in assuring the adequacy of treatment in state mental
institutions and in safeguarding the constitutional rights
of the residents of such institutions, submit that the dis-
trict court exercised its discretion properly in awarding
attorneys’ fees. Its decision will help to assure that the
conhstitutional rights of residents in mental institutions
will be safeguarded by similar litigation when necessary
in the future. ‘

Federal . courts possess inherent equitable power to
award attorneys’ fées to successful plaintiffs in suits
serving the public interest, notwithstanding the lack of
_ specific statutory authority to make such awards. As
the United States observed in the district court, in sup-
porting the award of attorneys’ fees:

“[Wlhen a plaintiff, as a ‘private attorney general,
sues to protect an interest in- which the public has
a stake, equity courts can—in their discretion—
award reasonable attorneys’ fees to plaintiffs who
successfully litigate such actions in order to encourage
the protection of these public interests.” Post-Hear-
ing Memorandum of the United States, p. 57.

This Court has recently ordered the award of attorneys’
fees in a suit to enjoin the State of Alabama from try-
ing traffic offenses in the justice courts where the judges
were paid out of fines collected. Callahan v. Wallace, No.
71-8309, dec. Sept. 11, 1972 (5th Cir.). This Court
recognized that the “trail was blazed by other counsel”
in previous cases which had established the relevant legal
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principle. Slip opin., p. 7. Nonetheless, the Court found
it “unquestionable that plaintiffs’ attorneys rendered a
public service” by clarifying the law and ending an im-
proper practice. Ibid. On this basis, the Court remanded
the case for award of attorneys’ fees.

The instant case presents a much clearer case for the
award of attorneys’ fees. Plaintiffs’ counsel *“presented
a full blown case at trial,” (Slip opin., p. 7) in a highly
technical area that required much out-of-court prepara-
tion, Ibid. And, unlike counsel for plaintiffs in Calla-
han, they “navigated through a heretofore unchartered
course” (344 F.Supp. at 409), and developed issues that

had never previously been considered in Alabama.

The award of attorneys’ fees by the distriet court in
this case is amply supported by Supreme Court decisions.
“Allowance of such costs in appropriate situations is
part of the historic equity jurisdiction of the federal
courts.” Sprague v. Ticonic National Bank, 307 U.S. 161,
164 (1939). The Supreme Court most recently affirmed
the broad scope of the federal courts’ equitable power to
-award attorneys’ fees in Mills v. Electric Auto-Lite Co.,
896 U.S. 375 (1970) in which the Court made clear that
judicial power to award fees is contingent neither upon
express statutory authorization nor upon the generation
of monetary recovery in the form of a common fund.

In a variety of recent decisions, the courts have recog-
nized that “private suits are necessary to effectuate con- -
gressional policy and that awards of attorneys’ fees are
necessary to encourage private litigants to initiate such
suits.,” Lee V. Southern Home Sites Corp., 444 F.2d 143,
145 (6th Cir. 1971), See also Newman V. Piggie Pork
Enterprises, Inc., 390 U.S. 400 (1968) (plaintiff func-
tions as “private attorney general”); Miller v. Amuse-
ment Enterprises, Inc.,, 426 F.2d 534 (5th Cir. 1970);
NAACP v. Allen, 340 F.Supp. 708 (M.D. Ala. 1972);
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Sims v. Amos, 340 F.Supp. 691 (M.D. Ala. 1972).¢
Plaintiffs’ successful action has implemented the state
policy of providing treatment to the mentally impaired.

In light of the neglect which characterized defendants’ .

past practices, 344 F.2d at 408, the filing of this suit
was necessary to assure implementation of this poliey.

Attorneys’ fees should be awarded so as to spread
" the cost of securing the benefits among those who share
in its bounties. See Bright V. Philadelphia-Baltimore-
Washington Stock Ewxchange, 327 F.Supp. 495 (E.D. Pa.
1971). Substantial and direct benefit to the state and

its citizens has resulted and will continue. to result from .

the prosecution of this suit. The institutions affected by
the court’s decision are public and available to all citizens
of the state. As the district court noted in its order
awarding attorneys’ fees: B

“So prevalent are mental disorders in our society
that no family is immune from their perilous in-
cursion. Consequently, the availability of institu-
tions capable of dealing successfully with such dis-
orders is essential and, of course, in the best interest
of all Alabamians.” 344 F.Supp. at 409.

The existence of adequate facilities for the treatment of
mental impairment benefits all state citizens in the same
manner . in which they are benefited by adequate police
and fire protection. Raising the standards of the institu-
tions in 2 manner which changes their character from
mere caretaker status to centers of treatment also in-
‘creases the probability that patients will become produc-
tive members of society who contribute to its well being

+ Attorneys’ fees have been awarded in numerous school desegre-
gation cases brought under 42 U.S.C. § 1988, See, -¢.g., Bradley v.
School Board, 53 F.R.D. 28 (E.D. Va. 1971); Nesbit v. Statesville
City Board of Education, 418 F.2d 1040 (4th Cir. 1969); Hill v.
Franklin County Board of Education, 390 ¥.2d 583 (6th Cir. 1968) ;
Bell v. School Board, 821 F.2d 494 (4th Cir. 1963) (en banc).
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rather than depend upon it for support. That resulting
benefit to the state and its citizens may serve as'a part
of the basis for an award of attorneys’ fees against state
agencies who have been recognized by other courts. In
Le Raza Unida v. Volpe, No. C-71-1166 (N.D. Calif.
Oct. 19, 1972), plaintiffs who had sued to enjoin con-
struction of a California highway project were awarded
attorneys’ fees to be paid by state agencies. In basing
its award partly upon the benefits plaintiffs conferred
by successfully bringing the action, the court cited not
only the benefit to homeowners subject to displacement
by the project, but upon the benefits resulting to all
residents of the state. ‘

In light of these factors, the district court’s exercise

of its discretion in awarding attorneys’ fees should not
- be disturbed.




(i
CONCLUSION

For the reasons set forth herein, amici urge the Court
to affirm the decision of the district court. '
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