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BRIEF FOR AMICUS CURIAE
AMERICAN PSYCHOLOGICAL ASSOCIATION
IN SUPPORT OF PETITIONER

INTEREST OF AMICUS CURIAE

The American Psychological Association (“APA™), a
nonprofit scientific and profeszional organization founded
in 1892, is the major association of psychologists in the
United States. The APA has more than 70,000 members,
including the vast majority of psychologists holding
doctoral degrees from aceredited univergities in the
United States. The purpose of the APA, as set forth in
its bylaws, is to ‘“advance psychology as a science and



profession, and 2: a2 means of promoting human welfave
by the encouragement of psychology in all branches and
inn the broadest and most liberal manner,” A substantial
and growing number of the APA’s member psychologists
ave health-cave providers leensed to provide mental health
gervices to individual clients,

The APA believes it has a unigue perspective on the
issue of the proper application of the antitrust laws to
hospital peer veview decisions, which will be of value in
vesolving the present caze. The APA is actively involved
in the provision of qualily assurance for the profession
ot psychology, including such programs as accereditation
of doctoral programs in professional psychology, promul-
gation of ethical standavds and guidelines for the deliv-
ery of psychological services, and establishmenl of peer
review on a nationwide basiz to provide consumers and
third-pavty payors with 2 formal bul veadily accessible
avenue of redress should a question arvise vegarding the
reasonableness or necessity for mental health serviees,
Aware of peer review’s polential for enhanecing public
health and welfare, the APA has an interest in assuring
that the antitrust laws do not needlessly chill these
valuable quality assuvance programs for health ecare.

=)

But APA members who are health-care providers have
an interest in ensuring that peer review is not abused
tor anticompetitive purposes. These anticompetitive risks
are particularly acute with respect to hospital eredential-
ing and peer veview procednves governing access to hos-
pital privileges, Physicians have historically opposed
recognition of peychologists as independent health care
providers and may have viewed the economic competition
offered by psychologists as threatening. Yet courts re-
viewing physicians’ exclusionary policies as applied to
psychologists have fypically found them to be unrelated
to achievement of genuine health care objectives, and
harmful to the public’s intevest in receiving the best eave
at reasonable vates. See, e.g., Virginia Academy of Clin,

Psyehologists v. Blue Shield of Virginie, 624 F.24 476
(4th Cir. 19801, cert. denied, 450 U.8. 916 (1981).
Beeanse hospital peer review committees are t}:fpifall;f
eontrotled by physicians, psychologists face the risk of
systermatic denial of hospital privileges as a vesult of
parochial, anticompetitive, or misguided mntiva‘{imig,
rather than a genuine and empirically valid interest in
aseuring guality health cave, Hogpital privileges con-
stitute an important—even essential——competitive ad-
vantage for many practitionevs. Accordingly, the APA
hag an intersst in ensuring that hospital peer review
remaing =ubject to appropriate antitrust seraliny to
avert the special risks posed by peer review econducted
in the infterdisciphinary and interprofessional context.

APA has avpeared as amicus curiee before this Court
in eases raising issues of health antitrust law and fed-
eralism. .., Metropolitan Life Insuvance Co. v. Come-
monwealth of Massachusetts, 471 U.S. 724 (1985} ; Blue
Shield v, McCready, 457 U.8. 465 (19821,

The parties have consented in the filing of this brief
amicus curiae pursuani to Rule 33 of the yules of this
Court. Their letlers of consent will be filed with the
Clerk of this Court.

INFTRODUCTION AND SUMMARY OF ARGUMENT

This case presents the issue whether a bad faith, anti-
competitive revocation of a physician’s hospital privileges
by the peer review committee of an Oregon hospital is
exempt from federal antitrust Hability by virtue of “state
action” immunity, ag zet forth in Parker v. Brown, 317
U.8. 241 (19433, and its progeny. The case therefove
requires this Court to reconcile the Sherman Act’s goal
of ensuring vigorous, unfettered cconomic competition
with a federalism goal of prezerving state power to sup-
plant economic competition in limited areas to achieve
particular objectives.
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The court of appeals in this case failed to strike the
broper balance between these interests, and thereby cre-
ated the risk-—not addressed by any }Jé’irt\-"%th‘d} un-
checked physician control of the hospital iveer review
process will lead to a systematic exelusion of competition
from other licensed health care professionals, such as
psychologists, Patrick v. Burget, 800 F.2d 1498 1 9th Cir,
I:Q?:iﬁﬁ. The court held that the hospital peer review de-
cision challenged in this case was clearly authorized un-
der Qre;:{m law and was actively supervised by the State.
See Southern Motor Carriers Rate C()'}'Z-fﬁ’-ﬁ‘tﬁ'?'?-(:;f v, Uwited
S'{:ai{?s, 471 U.S. 48, 57 (1985) {stating test). The court
found that section 441.055(3 1, Or. Rev. Stat., supplied a
clearly articalated state policy to supplant competition in
the provision of heulth eare services in hospitals. The
court also found that the State actively supervised this
}";o'li?y through general oversight by the State Health
pwtsic{n,‘ a requirement that peer review decisions deny-
ing vrivileges be reported (o the Board of Medical Ex-
aminers (“BOME”}, and judicial veview. S80¢ F.2d at
1508,

This decision seriously misconstrues the nature and
scope of “state aetion” antitrust immunity. The peer
review challenged in the present case was found by the
Jury to be a bad faith effort to exclude competition, not
a good faith decision based on the need to im;;rove
mcaad;ical are. See Transeript 2022 jury insir*uciibn)‘
A?r:;?.c?-z.{js will demonstrate that immzmizi‘ng this naked
restraint was not necessary to further any dearly zu’ticu;
lated policy of the State of Oregon. In requiring hospital
peer .1"(.3.&"'iew, the State articulated a policy to displace
competition for the limited purposes of “reducing mor-
bidity and mortality and for the improvement of patient
a;:t}"e.”l Or. Rev, Star, $ 441.055(3). The mtate fﬁad no
intention to permit or promote use of the peer 1'eviex#
process for the sole purpose of excluding competitors.
B.Toyeover, the court of appeals overlooked = crucial fact

that arguably disposes of the state action issue. The

b

State of Ovegon itself explicitly permits civil actions,
ineluding state antitrust actions, for conduct by hospital
peer review committees that is not undertaken “in good
faith” to promote health objectives. Or. Rev. Stat.
§41.675(4). No purpose of federalism is served by im-
munizing from federal antitrust scrutiny particalar anti-
competitive conduct for which the State itself imposes
state antitrust liability. (Peint LA.) Nor are hospital
peer review decisions “actively supervised” within the
meaning of this Court’s decisions. Neither the State
Health Division, nor the BOME, nor the state courts
have any authority to conduet a “pointed reexamination”
of particular peer review deecisions fo ensure that the
decisionmaking power has been exercised in conformity
with the purposes for which it was granted. (Point LB.}

Amicus will also demonstrate that the court of appeals’
undiseriminating grant of “state action” immunity for
hospital peer review decigions threatens serious anti-
competitive consequences that contravene the Sherman
Act and the clear policies of most States. Although
propeviy conducted and supervised peer review can en-
hance both the quality of health services and competition
in the market for provision of those services, the hospital
peer review process does present systemic anticompetitive
risks where physicians control peer review committees
and use that control to exclude competition from other
health care professionals, such as psychologists. Over-
broad grants of state action immunity for peer review
will exempt this anticompetitive conduet from the anti-
trust laws, and thereby thwart both federal and state
policies permitting and encouraging the provision of
health care and mental health care by licensed profes-
sionalg other than physicians. Neither the parties to this
action nor the court of appeals have focused on the risk
that arises in the interprofessional context, because the
facts here do not directly raise it. But in resolving the
state action issue before it, this Court should be aware
of these serious, unintended anticompetitive consequences
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of the sweeping immunity provided by the court of
appeals in this case. (Point II.) :

ARGUMENT

L “STATE ACTION” IMMUNITY IS INAPPLICABLE
IN THE CIRCUMSTANCES OF THIS CASE BE-
CAUSE THE CHALLENGED PEER REVIEW DE-
CISION DENYING PETITIONER HOSPITAL PRIV-
ILEGES WAS NEITHER IN FURTHERANCE OF A
CLEARLY ARTICULATED STATE POLICY NOR
CLOSELY SUPERVISED BY THE STATE, AND 1TS
IMPOSITION WOULD NEEDLESSLY THWART

THE FREE MARKET GOALS OF THE SHERMAN
ACT.

In Parker v. Brown, based on an assumption that Con-
gress did not intend the antitrust laws to nullify state
power to displace unfettered competition for valid publie
health and welfare purposes, this Court held that the
Sherman Act did not prohibit States from imposing re-
straints on competition. 317 U.S. at 351. See Southern
Motor Carrviers Rate Conference v. United States, 471
U.S. at 55-56. '

In developing the Parker doctrine, this Court has also
made clear that antitrust immunity for “state action”
may shield the anticompetitive conduct of private parties,
but only if the party eclaiming the immunity can demon-
strate that the challenged conduect meets this Court’s
two-part test. First, the challenged restraint must be
“one clearly articulated and affirmatively expressed as
state policy.” Id, at 57 (internal quotation and citation
omitted). Second, “the state must supervise actively any
private anticompetitive conduct.” Id. Aeccord 324 Liquor
Corp. v. Duffy, U.8. y —, 98 L.Ed.2d 667, 677
(1987) ; California Retail Liquor Dealers Association ».
Mideal Aluminum, Inc., 445 U.S. 97, 105 ( 1980). See
generally City of Lafayette v. Lowisiagna Power and
ngh? Co., 435 U.8. 389, 400 (1978) (party seeking im-
munity bears burden of persuasion). Within the limited

7

confines defined by the two-part test, state action im-
munity reconciles the federalism interest in preserving
state power to regulate in ways that may displace some
competition and the Sherman Act’s goal of preserving
vigorous free markets. Southern Motor Carriers, 471
U.S. at 61.

Amicus will show that the conduet of the hospital peer
review board challenged in the present case deserves
no exemption from the federal antitrust laws because it
meets neither of the requirements for state action im-
munity. The court of appeals’ erroneous finding of
“state action” therefore thwarted the important pro-
competitive goals of the Sherman Act without measurably
advancing the public health policies of the State of
Oregon,

A. The Hospital Peer Review Decision Challenged In
This Case Was Not Made In Furtherance Of A
Clearly Axrticulated State Policy.

The first part of this Court’s test for “state action”
immunity—whether the state policy allegedly justifying
a restraint is “clearly articulated and affirmatively ex-
pressed,” Southern Motor Carriers, 471 U.S. at 57;
Midcal Aluminum, Inc., 445 US. at 105-——demands a
careful analysis of the scope of any state policy claimed
as a justification for displacement of private economic
competition. This careful serutiny is imperative to strik-
ing the appropriate balance between the Sherman Act
and the state’s interest in displacing competition for
particular policy reasons. It serves no purpose of fed-
eralism to immunize private anticompetitive conduet from
the federal antitrust laws when the State has expressed
no interest in promoting the conduct, especially when,
as here, the State imposes liability for the conduct.

The court. of appeals in the present case failed to
undertake a careful analysis of the scope of the state pol-
icy at issue. The court correctly recognized that Oregon
required peer review only “for the purposes of reducing
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morbidity and mortality and for the improvement of

patient care,” Or., Rev. Stat. §441.055(3) (d), and
sm%ght’anly to “replace pure competition with some regu-- .
lation,” 800 F.2d at 1506 (emphasis added). Further-

more, the State itself permits persons situated like peti-

tloz}er to sue members of peer review committees for
actions taken in bad faith, and not for medical reasons. .

Or. Rev. Stat. § 41.675(4). Yet the court of appeals

concluded that “federal antitrust laws are simply dis- -

placed” by Oregon's beer review policy, id. at 1507, irre-

spective of whether the beer review process was abused =

for an anticompetitive end having nothing whatsoever

to do with the State’s policy of “reducing morbidity and

mortality” or “the improvement of patient care,” and
Whet}'xer or not it was made “in good faith.” Ag a, result
91-‘ th:s‘undiscriminating approach, the court of appeals
immunized a peer review committee’s decision to revoke

hqspital priviI‘eges-, despite a jury finding that the com-
mittee acted in bad faith to restrict economic competi-

tion.! In so doing, the court of appeals carved out a state

acti'og immuni'ty far broader than is permitted under the -
decisions of thig Court, and imposed a senseless restrietion -

on the scope of federal antitrust law far broader than

was necessary to vindicate Oregon’s state policy requiring -

peer review,

@lthc?ugh a party “need not point to 2 specific, detailed -
legislative authorization” to establish a clearly articulated -
st.ate policy, City of Lafayette v. Louisiang Power and
Light Co., 435 U.S. at 415 (opinion of Brennan, J.) this
Court has consistently required a cleay showing tha’t the
State intends to displace competition ix the way that -

the challenged restraint does. Restraints unrelated to,

community” {Transeript 2922). The jury found for petitioner on

that claim. The court of appeals found ample evidence to support :

the jury finding of bad faith. 800 F.2d at 1507,

motivated by concerns over the provision of health care to the ' .

9

or significantly in excess of, those necessary to effectu-
-ate a state policy are not shielded from antitrust seru-
tiny. In such cases there is no reason to thwart the fed-
‘eral interests in vigorous enforcement of the antitrust

laws. Cantor v. Detroit Edison Co., 428 U.8. 579 (1976) ;
Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975) .2

In Goldfarb, this Court declined to immunize the ef-
forts of state and county bar associations to set a man-
datory minimum fee schedule for lawyers in Virginia.
The Virginia Supreme Court, acting as sovereign, had
adopted ethical codes directing attorneys determining
appropriate fees to consider any schedules of minimum

- fees adopted by a bar association. This Court held that

the existence of a state policy favoring advisory fee
schedules was not sufficiently broad to justify the bar
associations’ efforts to establish essentially mandatory
minimum fee schedules. In faet, as the Court found, the

' Virginia Supreme Court had expressed only a limited

anticompetitive policy and directed attorneys not “to be
controiled” by fee schedules. 421 U.S. at 789-790. Be-

cause the mandatory fee schedule significantly exceeded
~ the limited goals of the state supreme court, the grant

of immunity for that conduct would not further any

. articulated state policy. Under those circumstances, the
~ Court held, there was no warrant for thwarting the

procompetitive ends of the Sherman Aect.?

2 See also Ratino v. Medical Service of the District of Columbia,
T18 F.2d 1260, 1268 n.22 (4th Cir. 19838); Corey v. Look, 841 F.2d
82, 37 (1st Cir. 1981) (requiring showing that “challenged re-
straint is necessary to the successful operation of the legislative
scheme that the state sovereign hag established™),

3 This Court’s recent decision in Southern Motor Carriers under-
- stood the holding in Goldfarb in this way. Respondents had argued
that Goldfarb stood for the proposition that state sction immunity
- was appropriate only when the state compelled ‘anticompetitive pri-
vate conduct. Rejecting this argument, the Court in Southern
Motor Carriers explained that state action immunity in Goldfarb
was inappropriate because the state had no clearly articulated policy
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Similarly, in Cantor this Court held that ga utility
v?hose rates for electricity were subject to state regula-
tion could not claim immunity for other anticompetitive
c?nduet unrelated to the provision of electricity—in par-
tmu.lar, the provision of free light bulbs to customers
As in Goldfarb, the Court in Cantor carefully evaiuated.
*.che scope'of articulated state policies allegedly support-
ing a claim of immunity to ensure that the important

procompetitive goals of the Sherman Act i
ficed unnecessarily.* ¢t were not sacri-

_ This Court has employed a similar approach to recon-
cile the S%qerman Act with competing federal policy goals
tl}:a.t require some displacement of competition. In recog-
nition ('}f “the indispensible role of antitrust policy in
the. mamte:nance of a free economy,” United States v
Philadelphia Nt Bank, 374 U.S. 321, 348 (1963) thié
Qourt hag repeatedly held that implied antitrust imr’nunh
ties are ﬁlsfavored. Id. at 350-351; see also e.9., National
Gerimedical Hospital and Gerontology C’.emte?i v. Blue
Cm_ss of Kansas City, 452 U.S, 378, 388-389 (i981)'
United States v, National Association of Secum’ties,
Def.zlers, 42.2 U.S. 694, 719-720 (1975) ; United States v
Pmladelpfua, Nat’l Bank, 374 U.S. at 350-351. Even in-
the rare instances when such immunities are recognized
they are strietly construed to prevent unnecessary re:

Unlike the court of ap i
. - peals in the present case which
simply displaced” the antitrust laws, 800 ¥.24 a,t 15:)7

to displace competition in the way the defendants

mandatory fee schedule. 471 .8, at 60-61. fiad, fe., with a

{1‘; gf. Comm@'mz'ty Communications Co. v, Boulder, 455 U.8. 40
2) (State’s general “home rule” authorization t:) city dx:d.not,-

constitute clearly articulated state i i
ite cl policy to i i
competition in cable television market), 7 ¥ pormit city to displace
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this Court in Silver v. New York Stock Exchange, for
example, held that “the proper approach . .. is an anal-

ysis which reconciles the operation of both statutory
schemes with one another rather than holding one com-
pletely ousted.” 3873 U.S. at 357 (emphasis added). At
issue in Silver was the extent to which the Sherman
Act’s prohibition of anticompetitive boycotts applied to
conduct of a securities exchange authorized under the
Securities Exchange Act of 1934 to engage in self-regula-
tion that included disciplining securities dealers. Given
the important national policies served by the Sherman
Act, the Court held that ‘“‘the guiding principle to recon-
ciliation of the two statutory schemes” was that anti-
trust immunity be granted only “to the minimum extent
necessary” to achieve the competing policy goals of the
securities laws. Id.; see also id. at 861. Applying these
principles, the Court refused to immunize a boycott of a
securities dealer by the stock exchange. Because the
exchange had not afforded the dealer notice or opportu-
nity to challenge the decision to boycott, the Court con-
cluded, antitrust immunity would further “{nlo policy
reflected in the Securities Exchange Act.” Id. at 861.

The principles of Goldfarb, Cantor, and Silver should
govern the present case. Oregon has articulated a policy
that displaces competition in the medical field to only
a limited extent and for only certain purposes. The
statutory provision that allegedly supplies the clearly
articulated and affirmatively expressed policy of the State
authorizing peer review committees to deny hospital
privileges for anticompetitive reasons is Or. Rev. Stat.
§ 441.055(3) (d). That provision requires hospitals, as
a condition of obtaining and maintaining a license from
the State Health Division, to “[i]nsure that physicians
admitted to practice in the facility are organized into a
medical staff in such a manner as to effectively review
the professional practices of the facility for the purposes
of reducing morbidity and mortality and for the improve-
ment of patient care.” Id. (emphasis added). ‘



12

The statute merely permits a committee of physicians
to make decisions about a fellow health care profes-
sional’s ability to provide medically competent treatment.
Peer review does displace free-market forces to a limited
extent; the committee, rather than the market, deter-
mines the “quality” of a practitioner’s skills, and if the
committee finds the skill level to be inadequate then the
practitioner is excluded from the market entirely. But
this statutory provision is not intended to ensure the
reviewing physicians the economic benefits of monopoly
power by permitting them to restrict competition for
economic reasons. Compare Parker v. Brown, 317 U.S.
at 346 (state policy “to restriet competition among
[raisin] growers and maintain prices in the distribution
of their commodities”). Oregon thus has not articulated
a state policy to supplant competition for hospital privi-
leges in its entirety, but only to the extent necessary to
advance the State’s articulated policy goal of reducing
morbidity and mortality and improving patient care.

Critically, Oregon itself has evinced no interest in
absolutely immunizing privilege decisions of hospital peer
review committees, irrespective of the reasons for their
decisions. Oregon grants members of such committees
only limited immunity. Or. Rev. Stat. § 41.675(4). See-
tion 41.675(4) provides that “[a] person gerving on or
communicating information” to a hospital peer review
committee “shall not be subject to an action for civil
damages for affirmative actions taken or statements
made in good faith.” Id. (emphasis added). When 2
peer review committee denies or revokes privileges to
restrict competition, and not to ensure competent health
care, committee members are subject to a range of pos-
sible civil liability, including liability under Oregow’s
state antitrust laws. See Or. Rev. Stat. § 646.725 {pro-

hibiting restraints of trade, language identical to Sher-
man Act).

In this case, the jury found that the peer review
process was abused for the purpose of excluding a com-
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petitor from access to an essential facility by denyir_lg
hospital privileges. This anticompetitive con'duct can in
no sense be said to further the substantive mte‘rests the
State of Oregon seeks to advance in its hospital peer
review statute. Far from granting immunity “to the
minimum extent necessary” to permit achievement of the
articulated state policy, Silver, 373 U.S. at 357, the
court of appeals immunized anticompetitive conduct
unrelated to, and significantly in excess of, the type of
conduct that the State seeks to encourage. Indeed, under
Oregon’s own antitrust laws, the State actually makes
actionable the very conduct the court of appeals would
immunize from federal law in the name of federalism.

Because Oregon has articulated no substantive interest
in immunizing peer review decisions taken for the pur:
pose of restricting competition, granting “state action’
immunity to such anticompetitive conduct could be
thought necessary, and therefore compelled by .the fed-
eralism purpose underlying state action immur.nty, 01:11:\;
for “prophylactic” reasons. If the threat of antftrust lia-
bility for bad faith conduct would chill or distort the
performance of hospital peer review and thereby thwz'trt
the articulated state interest, then blanket immunity
might arguably be necessary to achieving the goals of the
state policy. Such an argument has no force in the pres-
ent case, however, because the State of Oregon itself per-
mits the imposition of tort lability and, most impor-
tantly, the imposition of state antitrust liability for anti-
competitive actions of peer review committees undertaken
for the purpose of restricting or eliminating competition,
and not for purposes of promoting health care. Oregon
itself has decided that blanket immunity is not necessary
to advancement of the state policy objectives articulated
in section 441.055(3) (d). No federalism purpose is
served by granting antitrust immunity to conduct, like
that at issue in this case, that is specifically actionable
under state antitrust law.
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Although not dispositive, the conduct of the federal
government in reconciling federal policy to promote peer
review with the antitrust laws is persuasive authority for
the position urged here. The Health Care Quality Im-
provement Act of 1986 iminunizes peer review decisions
from antitrust liability, but only if the decisions are made
in good faith after reasonable investigation and in fair
proceedings, and not for exclusionary reasons. 42 U.S.C.
§§ 11101 et seq. See also 132 Cong. Ree. H11590 (daily
ed. October 17, 1986} (statement of Rep. Waxman)
(“Bad faith peer review activities permitted by the Pat-
rick case could never obtain immunity under H.R. 5540”),
Congress concluded that a limited threat of antitrust lia-
bility for bad faith anticompetitive conduct would not so
seriously chill peer review and thereby jeopardize its pro-
health (and procompetitive) benefits as to justify accept-
ing the dangers to competition entailed by absolute im-
munity. The State of Oregen has made a judgment sim-
ilar to that of Congress with respect to state liability for
abuse of the peer review process. There is thus neither
a substantive nor a prophylactic need to grant absolute
immunity for hospital peer review in order to advance the
state poliey expressed in Or. Rev. Stat. § 441.065(3) (d).
Indeed, to grant immunity when neither the state nor
federal legislatures thought it necessary, and when both
apparently considered it undesirable, would utterly per-
vert the concept of federalism.®

% Because antitrust liability will be imposed only for bad faith
peer review decisions based on intent to exclude a competitor, and
not on health-related eriteria, there can be no elaim in this case
that a refusal to recoghize state aetion immunity will result in
overly intrusive federal judieis) supervision of state decisionmaking
or in inappropriate “second-guessing” of state decisionmakers.
Under the standard urged here, federal courts wounld not impose
antitrust lability for “mere errop” in the execution of a clearly
articulated state policy. Only if a defendant is shown to have been
motivated by bad faith anticompetitive purposes unrelated to, or
significantly in excess of, the scope of the state policy, will the
antitrust laws even be implicated. Thus, there is no serious rigk
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If there is no federalism reason in this case for im-
munizing anticompetitive peer reyifew decisions made 1:‘01"
the purpose of eliminating competition, then the mere fact
that application of the Sherman Act'ﬁ'lay result in bur-
dening the federal courts with supervision of the peer re-
view process is not a sufficient justification for absolute
immunity. Although the court of appeals sug_ges'ted that
this supervisory role under the Sherman Act is inappro-
priate, 800 F.2d at 1507 (citing Areeda, Antitrust I'm-
;nu.ﬂ,-z'tfz; for “State Action” After Lafayetile, 95 Hary. L.
Rev. 4‘35, 453 (1981}, amicus suggests that there is no
warrant in the text or legislative history of the Af:f; ]‘::or
forbidding such review as was performed by the distriet
court in this case.

State action immunity is rooted solely in the doectrine of
federalism and the need to respect state sovereignty. Un-
less immunity i= necessary to effectuate federalism,‘ then
the judiciary has no reason to redact Congress’ ‘ ‘care-
fully studied attempt to bring within the Agt every per-
son engaged in business whose activities might restra'in
or monopolize commercial intercourse,”” Goidf-a?*b . T{’zw
ginia State Bar, 421 U.S. at T87-788 (quoting United
States v. Southeastern Underwriters Assn., 322 U.S. 533,
553 (1944) ). Congress or the States remain free to pre-
clude zll antitrust scrutiny of peer review decision&_‘) if
they should find absolute immunity necessary to achieve
sound policy goals. But neither Congress nor the State of
Oregon has, however, made the choice to immunize bad
faith, anticompetitive abuse of the peer review process -te
limit competition or eliminate competitors. The dzstrlc_t
court’s test, like both federal and state law, permits anti-
trust plaintiffs to succeed only if they can persuade the

to federalism values in permitting such review. In any event, be-
cause Oregon would permit a state jury in a state antitrust, or tort,
case to engage in this inquiry, there can be no federalism bar to
the same level of “second guessing”—if it be second guessing-—by
& federal jury in a federal antitrust case.
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trier of fact that the conduct of a peer review commitiee
was indeed based on a motive to exclude competition,

Goldfard, Cantor, and Silver compel a grant of immu-
nity commensurate with the limited nature of Oregon’s
policy to displace competition. The State has expressed no
interest in shielding hospital staff members from competi-
tion by other qualified practitioners. Nor has the State
expressed the judgment that restrieting immunity to cases
of good faith decisionmaking would systematically chill
or disrupt the proper exercise of hospital peer review.
Under these circumstances, it can hardly be said that the
grant of absolute “state action” Immunity by the Court
of Appeals was necessary to achieve the state policy artie-
ulated in section 441.055(3) (d). Accordingly, “state ge-
tion” immunity from the antitrust laws should appropri-
ately extend in this case—as the distriet court extended
it—only to peer review decisions made in good faith on
the basis of medical competency. The claim of blanket,
absolute antitrust immunity for hospital peer review de-
cisions in Oregon must be rejected,

B. The State Of Oregon Does Not Actively Supervise
Hespital Peer Review.

Even if respondents’ anticompetitive abuse of the peer
review process could be Jjustified as furthering a clearly
articulated policy of the State of Oregon—and amicus
has demonstrated that it cannot——‘‘state action” jm-
munity would still be improper in this case because the

State does not “actively supervige” hospital peer review
decisions.

This Court has recognized that “fwlhere g private
party is engaging in the anticompetitive activity, there
is a real danger that he is acting to further his own
interests, rather than the governmental interests of the
State.” Town of Hallie ». City of Fau Claire, 471 US.
34, 47 (1985). Thus, the requirement of active state
supervision of private anticompetitive conduet is also es-
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sential to striking the appropriate balance betw_een the
federalism interest in permitting state regulaﬁtl.on and
the Sherman Act goal of preventing anticompetitive eco-
nomie conduct. In case after case, this Coqr?; h’;as made
clear that, at a minimum, “active supervision’ _means
searching state scrutiny of the particular dec;swns' of
the private parties acting under cloak ojf state a}zthorlty,
to ensure that the delegated power is being exercised con-
sistently with the purposes for wh.ich it was 1grantec}:
Town of Hallie v. City of Eau Claire, 471 U.5, at 4.6,
Southern Motor Carriers, 471 U.S. at bl (state agencies
“have and exercise ultimate authority and control over
all intrastate rates” initially set by private parties)_;
Parker v. Brown, 317 U.S. at 352 (state “ado'pts” pri-
vately set rate structure and “enforces it with penal
sanctions”}.

California Liguor Dealers v. Midcal Aluminum, 445
U.S. 97 (1980} (“Midcal”), sets forth the type of state
participation in authorized anticompetitive conduct t!'iat
constitutes “active supervision” sufficient to confer. fm-
munity. Mideal involved a California statute author_'xzmg
resale price maintenance for wine. Alt:hough ﬁndmg' a
clearly articulated state purpose to permit private part_zes
to set resale prices, this Court declined to find active
supervision because

“[t1he State neither establishes prices nor reviews
the reasonableness of the price schedules; nor does
it regulate the terms of fair trade' contracts. The
State does not monitor market conditions or engage
in any pointed reexamination of the program.

445 U.S. at 105-106 ({internal quotation omitted).‘ As
this Court recently made clear in reaffirming the Mzd?al
analysis in another case involving liquor resale I{TiCﬁ
maintenance, 324 Liquor Corp. v, Duffy, “state action
immunity requirves that an agency of state goyeernment
supervise the particular instances of anticompetitive con-
duet by private parties acting pursuant to state author-
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ity. U.S. at

, 93 L.Ed.2d at 677-678. See also

P. Areeda & D. Turner, Antitrust Law 1213b, at 73
(1978) (“The key question here is whether the operative .
decisions about the challenged conduct are made by pub- -
lic authorities or by private parties themselves. When -

the latter is the case, there is insufficient publiec control
to confer antitrust immunity.”).

In the present case, the court of appeals found active
supervision in a combination of three forms of alleged -
oversight by the State: (i) supervision of the establish- -
ment of hospital peer review procedures by Oregon’s

Health Division, Or. Rev. Stat, §§ 441.030, 441.055(83)

»
b

(ii) required reporting to the BOME of decisions .

restricting or terminating privileges, Or. Rev. Stat.

§441.820(1); and (iii) judicial review. 800 T.2d at -

1506. Close scrutiny reveals that none of these means of

alleged oversight—either alone or in combination with

the others—rises to the level of “active supervision”
within the meaning of this Court’s decisions.

Health Division Scruting. In no sense do sections -
441.030 and 441.055(3) empower the Health Division to

supervise the particular decisions of hospital peer review
committees. Section 441.055(3) requires hospital govern-
ing boards to establish peer review committees, and to
ensure that the procedures of the committees conform to
applicable law. Review by the hospital board—a private
entity—cannot substitute for active supervision by the
State of Oregon. Section 441.030 authorizes the Health
Division to deny, suspend, or revoke a hospital’s license
for failure to comply with various statutory and regula-
tory standards for hospitals. Although other statutory
provisions authorize general supervision of hospital pro-
cedures, e.g., Or. Rev. Stat. §§ 441.030(2), 441.150,
441.155, none of thege provisions even implicitly invests
the Health Division with official authority to review and
overturn individual peer review decisions. On their face,
these provisions do not authorize any form of administra-
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tive review of hospital peer review. Nor is there any evi-

“dence that the Hezlth Division has ever overturned,n or
even reviewed, the decision of a hospital peer _review
- committee. Operational authority thus rests with the

peer review committee and not with the Health Division.

BOME Scrutiny. That hospitals must report adverse
peer review decisions to the BOME pursuant to Or. Rev.
Stat. § 441.820 is irrelevant to the issue whether Oregon
actively supervises peer review decisions. Neither the
statutory nor the regulatory provisions setting forth. 1-:he
BOME’s authority to regulate the practice of medicine

-~ even remotely suggest that the BOME possesses thsa au-
thority to reverse, or even to review, hospital decisions

denying or revoking privileges. Rather, the only plausible
inference to be drawn from section 441.820 is that re-
porting is required in order to inform the BOME about
instances of substandard medical practice so that the
BOME can decide whether any official action, such as
Heense revocation or suspension, is warranted. The
BOME exercises no operational authority over peer re-
view decisions.

Judicial Review. No court has ever held that decisions
of hospital peer review committees in Oregon are §ubject
to judicial review of any kind, much lesg the a.ctlve su-
pervigion needed to confer state action immunity. .The
courts of Oregon have considered the issue of review-
ability twice. In each instance, the court deciined_ to
resolve the question whether and to what extent hospital
peer review decisions may be reviewed in the courts.
Straube v. Emanuel Lutheran Charity Board, 287 Or.
375, 600 P.2d 381 (1979} (in banc}; Huffaker v. Bailey,
273 Or. 273, 540 P.2d 1398 (1975}. Although Huffaker
reserved the question whether any review of the substance

of a peer review decision could be had in state court,

Straube, the more recent case, suggested that a claimant
would be at most entitled to challenge the fairness of
peer review procedures. 600 P.2d at 384. Neither case
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even hinted at the possibility of anything more than def-
erential (“arbitrary and capricious” or “substantial evi-
dence”) review. This uneertain and nonsubstantive re-
view of peer review decisions falls far short of the type
of active supervision necessary for state action immunity.

Under Oregon law, no organ of state authority ratifies,
or even reviews, the peer review decision to ensure con-
formity with the state policy to promote sound medical
practice. There is simply no “pointed veexamination” of
peer review decisions, Mideal, 445 U.S. at 106, In short,
the State of Oregon does not actively supervise individual
peer review decisions in a manner sufficient to confer
state action immunity upon the members of peer review
committees.® Accordingly, the decision of the court of
appeals should be reversed for this reason as well,

1II. RESOLUTION OF THE ANTITRUST ISSUES IN
THIS CASE SHOULD BE INFORMED BY AN
UNDERSTANDING OF THE POTENTIAL PRO-
HEALTH AND PROCOMPETITIVE BEN EFITS OF
?EER REVIEW, BUT SHOULD ALSO ACKNOWIL-
EDGE THE PARTICULAR ANTICOMPETITIVE
RISKS OF UNSCRUTINIZED INTERPROFES-
SIONAL PEER REVIEW.

A. The Nature of 1 ospital Peer Review Requires Care
In Defining The Scope Of State Action Immunity
To Ensure That Prohealth And Procompetitive
Activity Is Protected While Conduet Intended
Solely To Limit Competition Is Nod.

In“ challenging the decision of the Court of Appeals to
}Jl"oylrie Stgte action immunity for bad faith hospital peer
review decisions in Oregon, amicus does not mean to sug-

S Indeed, it may be that the Oregon legislature was content to
rely upon the judicial review provided by state and federal anti-
'trzfst law to ensure that peer review served the purposes for which
it iq designed. The “good fajth” immunity provided by statute was
plainly intended to preserve Hability for “bad faith”- conduct,
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gest that hospital peer review is inevitably anticompeti-
tive in purpose and effect. To the contrary, in the judg-
ment of amicus, properly conducted and supervised peer
review can enhance hoth the quality of health services
and competition in the market for provision of those
services.

The term “peer review” refers to a broad range of
related practices in the health care area. In general, the
term denotes reliance on a group of professionals to fix
standards for the quality, appropriateness, and reason-
able cost of health care services. The practice had its
genesis in cost-containment pressures from third-party
payors such as insurance companies, Young, 4 Brief
History of Quulity Assurance and Peer Review, 8 Pro-
fessional Psychology 9, 10 {1982), and thigs remains an
important purpose of peer review. Peer review such as
that at issue in the present case, however, is directed
primarily at assuring the quality of health care. See
Sechrest & Hoffman, The Philosophical Underpinnings of
Peer Rewview, 8 Professional Psychology 14, 17 (1982)
{deseribing potential of peer review to be “a centripetal
force that would unite professionals in a genuinely col-
legial effort to promote responsible professional practice
of the highest order”). This means of quality assurance
has long been used by hospitals to ensure that staff
physicians meet adeguate standards of care. See gener-
ally Havighurst, Professional Peer Review and the Anti-
trust Laws, 36 Case Western Res, L. Rev. 1117 (1986;.

The use of peer review as a means of quality assur-
ance for mental health professionals is also widespread.
Because of the relative newness of this development, the
efficacy of peer review as a means to enhanee the quality
of mental health care has not yet been thoroughly af-
firmed by empirical methods. See Cochen, Research on
Mental Health Quality Assurance, in Handbook of Qual-
ity Assurance in Mental Health 65 (G. Stricker & A.
Rodriguez eds. forthecoming); Sechrest & Rosenblatt,
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Evaluating Peer Review, in Handbook of Quality Assur-
ance in Mental Health 81. But policymakers—including
the United States Congress—endorse peer review as a
means to advance quality in the provision of mental
health care. See Health Care Quality Improvement Act
of 1986, 42 U.S.C. § 11101 et seq. {providing immunity
for good faith peer review decisions).

In most situations, peer review for quality assurance
purposes will not raise serious risks of anticompetitive
conduet, and will in fact promote competition. Because
hospitals generally will be in competition with other Los-
pitals, peer review to enhance the quality of medical care
will improve the competitive position of a hospital by
enhancing the services it offers. See Havighurst, Doctors
and Hospitals: An Antitrust Perspective on Traditional
Relationships, 1984 Duke L.J. 1071, 1093 (“Doctors and
Hospitals™) . Competition on this level can also indirectly
overcome the problem of general consumer ignorance
about the relative quality of health care providers: “Be-
cause a hospital can obtain professional assistance in
making technieal decisions and must satisfy patients in
a competitive environment, it can be viewed as a sophisti-
cated and accountable agent of the ignorant consumer
in making personnel decisions.” 7d. at 1104, See also,
Havighurst, Professional Peer Review and the Antitrust
Laws, 36 Case Western Res. L. Rev. at 1128.

In one situation, however, the hospital peer review
process does present systemic risks of excluding com-
petitors and limiting competition for reasons unrelated
to the improvement of health care. The interprofessional
or interdisciplinary nature of health care gives rise to
special antitrust concerns. “A hospital’s policy on the
admission of patients under the ecare of nonphysicians
might easily reflect the staff physicians’ fear of competi-
tion over both price and therapeutic ideology.” Havig-
narst, Doctors and Hospitels, at 11183. Hospital peer re-
view committees are typically in the control of physicians.
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Physiciang are freguently antagonistic to indepen.dent
vractice by psychologists and other health care prova_de.rs
who have degrees other than medical degrees, see Vir-
ginia Acadewy of Clin. Psychologists v. Blue S:’m)-ld._ of
glf"z‘rr/'z.'n.-ir:a 624 F.2d 476 (4th Cir. 1980}, cmi denied,
450 U.S. 916 (1981}, and the pervasive prgc@ce has bf}gn
to prevent these professions from @b.ta‘lnmg' h'ospz.tﬁl
nrivileges, even when limited to activities Wlﬂ”l)]n. *gue
Lscope of their professiomal licenses. See, e.g. }’ ogition
Statement on Hospital Privileges for Psychologists, 1?8
Am. J. Psyehiatry 1456 (1971) setting' forth oﬁ?c‘zgl
position of American Psychiatric As.sociflt-lop); Po:k:‘z‘tv.,{.m
Statement on Administration of Psg;cit,?.at'}"{.ef Facilities,
133 Am. J. Peychiatry 604 (1976) (same). Although
this conduet will sometimes be rationalized on specious
health-related grounds,” often such arguments are pre-
texts, dressing up naked, unjustified efforts to restrict
competition from alternative providers of mental hegith
serviees or other health services. Courts have recognized
this probiem in numersus contexts.’

7 Typically such arguments will take the form of an atiempt to
dafine all treatment of mental health problems and (}the?r health
problems as “medical” freatments. An official of the American Psyf
chistric Association has described the effects of the process ad
follows: . ‘

“Madieal care becomes equated with health care: This brs’ﬂgs
psychiatry back into the mainstream of the medieal estabilsl:l-
mt;nt, because the equation of medical care with heaEt‘n_care is
the basis on whieh organized medicine claims the right to
exert control over the total health care industry.”
Tension Rising Between Psychology, Psychiotry, Clinical P_sychiatry
News, Novanﬁ.aer 1977 at 1 (summarizing remarks of dlrect«'}r of
membership services and studies division of American Psychiatrie
Association),

8 See, e.qp., Weiss v. New York Hespifal, 745 F.2d 786 {34 Cir.
1984Y, cert. denied, 470 U.8. 1060 (1985); Shaw v. Hosp. A\uth.,
614 F.2d 046 (5th Cir. 1980, cert. denied, 449 U.8. 955 (1980).

Commentators have also perceived the potential for abuse. See
Bersnff, Hospital Privileges and the Antitrust Laws, ‘38 Am._P.sych.
1288 1239 (1983); Dolan & Ralston, Hespital Admitting Privileges
and The Sherman Act, 18 Houston L.R. 707, 728-729 (1981),
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psychologists and other health pr ofessionals, in contraven-
tion of nob only the fies-market goals of the Sherman
Act but zlso explicit state and federal policies recog-
nizing the validity of these professions,

Ll

. These Principles Ave Alse Relevant To Ligciding
{iroader Ouestions Of The Appropriate Antilyost
Analvsis For Hospital Peer Review Practices.

IR

Should 1his Court find it necessary in the present cas
to veach the broader guestion of whai standards of anti-
feust lizbility sve appropriate for evaluating the hospital
peer review proc amicis believes that the principles
digenssed in the foregoing scetion are highly relevant.

Some courts have provided a qu;‘-ﬂ}i‘uﬁd immunity from
antitrust Bability [or coneerted activity by health eaie
l.nn“iemnm Js swhere it is shown that an argnably anti-
competitive decision was wade for the purpose of promot-
ing patient cave, £y, Wilk v, American Med, Asg'n, 119
Fod 207 (7Tih Civ, 1083, eovh. denied, 467 U 121{]
(19841, on remand ——— FSupp. ——— (No. 760377
N.D. I, Aug. 27, 1987). Although amicus believes t‘.hm
position has much to recommend it, imrmunity of this kind
is diffienlt to squarve with this Court’s decision in Notional
Soe. of Professional Ewgincers v, United States, 435 U.S.
876 (19781, in that ease, the Court made cf!ez:x.}* that an
m}ﬁ("i"%}}]?‘?**'Eii‘i(* restraint on bidding imposed by a profes-
ginnal organization was not immunized from antitroast
seriitiny on the ground that the rvestraint was imposed
for purposes of promuting public safety, 485 U.S. at 6%4-
808, Nonetheless, National Soc, of Professienal Fugineers
made clear Hn 1t reas {;m’%ﬂw restraints on trade may sur-
vive antitrnst serutiny if they ave ancillary to a legiti-
mate purpose. Jd. at 696 n.22. As applied to hospital
peer veview, individual peer review decisions will often
he ancillary to pro-competitive purposes. See Havighurst,
]”)f'><:':;f‘s’»r’;- aid Hospitals, 1084 Unke L. a1 1093, Where,
howu - peor veview decisions involve the denial by one

sfession of accesa to essential health cave facilities for
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members of other health care professions, then amicus
suggests that a far more exactin g antilrust serutiny
should be applied.

CONCLUSION

For the foregoing reasons, amicus submits that the
judgment of the court of appeals should be reversed.
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