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INTRODUCTION
Pursuant to the Court's letter of:February 5, 1971,

as modified by the Court's Order of April 26; 1971,

extending until May 10, 1971, the time in which its Brief  --

might be filed, the American Psychological Association
submits this brief as Amicﬁs Cufiae. |

In ordér to.focus its attention upon those fssues
most directiy relevant to its knowledge and expe;ience,

Amicus will limit its comments to two of the guestions

posed by the Court's letter: Question 6, related to the



necessity of a medical model for the test of criminal

'responsibility and Question 7, related to the admissi-~

bility of psychological tests and appropriate procedures

by which the test results can be.put in proper perspective.
I. THE “MEDICAL MODEL" FOR A

TEST OF CRIMINAL RESPONSIBILITY
- SHOULD BE ABANDONED. '

Paragraph Six of the Court's letter to the Amici
posed two questions as follows:

"6, If a defendant's behavior con-.
trols are impaired, should a test of
criminal responsibility distinguish be-
tween physiological, emotional, social,
and cultural sources of the impairment?
See Transcript pp. 409=11, 477-79. 1Is
it appropriate to tie a test of criminal
responsibility to the medical model of.
mental illness? See United States v.
Eichberg, ‘supra, slip opinion at 13-15."

The American Psycholbgical Association would
answer both guestions strongly in the negative. If a
defendant is unable to control his condﬁct( there is no
justification :in science’or morality to disfinguish be—
twéen'physiological (or "medical") causes for the con-

dition and social or emotional causes.



Furthermore, Amicus would contend thét by rely-
ing on psychiatric testimony to establish-a_basis for |
a judgment of insanity in those cases in which no or-
'ganic damage or physical disease is evident, the court -
has in faét;~been long relying upon non-medical, i.e.,
emotional, social, and culﬁqral sources of impairment
in its test for criminal responsibility. This we view
fo be highly. appropriate and desirabie as long as the i
court realizes that such judgments are in"po sensé
"medical." Cleérly there is no reason to bring irrele-
‘vant elements ‘into the judgment by -binding courts and
juries to any artificial and meaningless "medical
.model" of mental illness,

) . In a series of historic and searching decisions

beginning with Durham v. United States, through McDonald S~

v. United States, Carter v. United States, Washington v.

United States, Jenkins v. United States, and United
: 1/ —_—

States v. Eichberg~ this-Court, in the finest tradition

1/ Durham v. United States, 94 U.S. App. D.C. 232, 239
F.2d 52 (1956); McDonald v. United States, 114 U.S. App.
D.C. 120, 312 F.2d 847 (1962); Washington v. United
States, 129 U.S. App. D.C. 29, 390 F.2d 444 (1967);
Jenkins v. United States, 113 U.S. App. D.C. 300, 307
F.2d 637 (1962); United States v. Eichberg, U.s.
App. D.C. ___, F.2d ___ (January 21, 1971).

——




'of the common law, has . questioned, shaped énd molded
the inéanity defense in this jgrisdiction,ih responée
to its own developing experienée and increasihg_general
kﬁowledge'concefning mental disorders.and crimihél re-
'spdnsibility; From -the start, tﬁe trend.of these de;
¢cisions has been to widen the range of pefmissible ex-
pert testimony so that éhe jury might have before it

"all information advanced by relevant scientific disci-

2/

plines" in considering the difficult issue of the
criminal responsibility of persons - deprived of normal
control of their behavior.
In Durham, the Court introduced a test for insan-
-ity which precludes criminal responsibility if the de-
fendant's criminal act "was the product of a mental
3/
disease or defect". By thereby rejecting the narrow
4/
"right-wrong" test of M'Naghten, the Court hoped to

permit more useful and relevant testimony from expert

psychiatrists and psychologists.
¢

Z/ Durham v. United States, supra, 214 F.2d4 at 872.
3/ 1d., at 874.

4/ 8 Eng. Rep. 718 (1843).



Eight years' experience under the Durham formula-

tion persuaded the Court that:the:tyranny of the "fightn
wrong"Etest‘had been replaced by éﬁéﬂfyranny of psychia-
.tric-experté,'wﬁOSe concldsOry'testimony as té~th§
existence of "mental disease" and its connection to the

crime alleged, in terms of essentially arbitrary medical

5/

categories, obscured the basic moral_iSsuesrinvolved,and

threatened to deprive the jury of ité proper-funCtidn. -
In McDonald%/ﬁherefore, the Coﬁrt, en gggg; fashi§ned a
_légal definition of "mental.diséASe or defect" intended T
to free the jury from medical labeié and experts' "ad

hoc definitions and conclusions"Z/while preserving intact
ithe laﬁguage-of the Durham formula. Tﬂe_Court essentially

made the phrase "mental disease or defect" a term of art

with but little "medical" content. As it stated: -

5/ In United States v. Eichberg, supra, Chief Judge
Bazelon, concurring, noted the disturbing ease with
which the "“sociopathic personality disturbance" label-
was added to the list of mental illnesses by St.

Elizabeths Hospital in 1957. Slip opinion, p. 13, n. 30.

6/ McDonald v. United States, supra.

7/ 1d., 312 F.2d at 851,



-7 -

we called upon the jury to 'consider
~ testimony concerning the development,
adaptation and functioning of these
processes and controls.'"ll/

Despite the Court's efforts, the problem,bf-con-
i

tinuing reliance on medical labels by experts and juries

has proved to be a persistent one. The magic of medical
‘categories and their technical jargon retains its consid-

erable power to obscure both thought and the behavioral
and biographical facts of the defendant's case. The
| - | 12/
record in Washington is, of course, a noted example.

Amicus suggests that the time has now arrived to
discard the misleading "illness" terminology of Durham
that now serves either to confuse the jury or to rein-
force the jury's tendency to rely uncritically upon
complicafed—sounding medical labels.

In medicine, the ferms "illness" and "disease"
appropriately refer to undesirable changes of normal or-
ganic bddily functioning that ére objectivgly observable.

In contrast, the term "mental illness" is generally

1/ .

12/ Id. at 446-450.

S



"What psychiatrists may consider a -
‘mental disease or defect' for clinical-
purposes, where their concern: is treat-
ment, may or may not be the same as
mental disease or defect for the jury's
purpose in determining criminal respon-
sibility. Consequently, for tHat pur-

“"pose the jury should be told that a

‘mental disease or defect includes any
abnormal condition of the mind which
substantially affects mental or emotional
processes and -substantially impairs
behavior controls. Thus the jury would
consider testimony concerning the devel-
opment, adaption and functioning of these
processes and controls."8/

8/

In'Washingtbn v. United States, the Court ex-

plained that the McDonald definition was intended "to

give mental illness a legal definition independent of

10/

its medical meaning".: The Court stated that:

. "We recognize that there may be many

reasons why a person's ability to con-
trol is impaired. His mental or emo-
tional processes may have been adversely
affected by his genetic structure, his
physical condition, his family, his edu-
cational or cultural backgrounds. Thus

312

390

14,

I'.2d at 851.
F.2d 444 (1967).

at 446.




descriptive_pf certéin patterns of_behévipr that are

cénSidered by the commﬁnity to be.greatly deviant from
_ _ o ‘ié/

its psychological, soc;al or moral no;ms.'

Many psychiatrists haVe ngted_thé valueé and

- Judgments. that are imbedded in psychiétric aiagnoses.

Liqdemann, for'example, "Wonder(s)_how often a-given

psychiatric diagndsis-i; actually a'social judgment

refleCEing the values and coﬁéepts-of diagnosticians."

(Lindemann, E. "Mental Health and Environment," in =

Duhl, L.J. (Ed.) The Urban Condition. New York: Basic
Books,; -1963.) In this same volume, Duhl points out that :

"The concept of normality has become the -
criterion of mental health. But since:.
the middle class is most often the source
of what is considered 'normal' we are in
peril of utilizing 'mental health' to
perpetuate middle-class values." (Duhl,
L.J. "The Changing Face of Mental Health,"
in The Urban Condition.) :

13/ Shah, Crime and Mental Illness: Some Problems in
Bgfininq and Labeling Deviant Bechavior. 53 Mental Hygiene
21 (1969); Becker, H.S., Outsiders: Studies in the Soci-
olbgy of Deviance, New York, The Freec Press, 1963; Clinard
M. B., Sociology of Deviant Behavior, New York, Rinehart

& Co., 1958.




Mental "diSeéses" are in other significant ways
ﬁifferént from phySiéal'diseaSes. Certainly mehtal.dis#
-order ié not merely the privaté misefyrof the individual;
.it.often grows out of the breakdown of the normal human
"sources of social'éupport and.uhderstanding, especially
the family. It is not jusﬁ,an individual who gas.faltered:-
the sociai-systems in which he is embedded thfough faﬁily,.
school, job or commuﬁity, thréugh.religious-affiliation,
dr thfough friendship}ihave failed to sustain him as an . ---

14/ SR

effective participant. '

A major problem with the notion of "mehtal "i1l-
ness" is that it implies that the "illness" resides
Within the individual so affected and that it-is a func-
tion largely of his psychopathology. Hcwever, in the
definition of deviance, be it viewed as crime, delin- | —
quency, or as mental illness, there are two essential

elements: some deviant behavior upon which attention

is being focused, and a social evaluation or judgment

14/ Smith.and Hobbs, The Community and the Community
Mental llcalth Center, American Psychological Association,
Inc. (1966), p. 9.
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passed-upon‘that behavior. 1In other words, récognition
of the "ﬁental illness" does not depend entirely upon
expert diagnosis, but also upon the social evaluation of
spécific deviant behavior.- Thus, the,phenomenon being
addressed is‘quite cléérly, not a prope:tx_qnly of the

offending'individual, but of the interaction between the
' 15/

individual and some social evaluation.
In contrast to the fairly specific and objective

criteria for determining physical disease, the criteria -

and norms used in defining mental discase are neither

épécifié nor objective. Moreover, they are inseparable
from the multitUde of ethical énd social considerations
that are inherent in the labeling process; Not surpris-
ingly, thé definitions of "mental diséase" tend to be
complex, wvague and remafkably circular. In fact, the term
“mental disease" when used by psychiatrists is largely a

metaphor which merely refers to the list of social and

15/ Tabler, M., Quay, H.C., Mark, H. & Nealey V., Discase
Ideology and Mental Health Research. Social Problems, 1968
16 34%-357. Shah, 8.A., Crime and Mental Illness: Some

Problems in Defining and Labeling Deviant Behavior. Mental

Hygicne, 1969, 53, 21-33.
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psychologlcal maladjustments glven labels in the Dlagnos—
: 16/ '
tic and Statlstlcal Manual of Mental Disorders - at- that
: . 572 : _
' spec1f1c point in tlme._

: The day is long past when the diagnosis, or treat-
~ment, of-mental‘disorderslare tasks that can, or should be,
;performed only by those with a medical degree. In Jenkins

18/ L
v. Unlted‘states, this Court held, en banc, that quali-

fied psychologists -are as cgmpetent;to testify as to
diagnosés.of mental disorders as are psycﬁiatriéts;_ The -
deciéion was simply a recognition‘oﬁ the incbntestable

fact that'qualified-psychologists pfovidevqompetent diég—

nosis and treatment for hundreds of thousands of mentally

16/ _DiagnOStic and Statistical Manual of Mental Disorders.
Second Edition (DSi-II), ARmerican Psychiatric Assn., Wash., _
D.C. 1968. - -~

17/ Adams, H., 19 Amerlcan Psvchologist 191 (1954),
Scheff, T.J. 23 Sociometry 436 (1963); Szasz, T.S. , The
Myth of Mental Illness, New York, Noeber-Harper, 1961;
Davidson, H.A., 115 American Journal of Psychiatry 411
(Nov. 1961) :

*

18/ 307 F.2d 637 (1962). See also Washington v. United
States, 390 r.2d 444, 451, n. 19 (1967); People v.
Hawthorne, 293 Mich. 15, 19 N.W. 205 (1940).
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disturbed persons each year and are licensed to do so
| R . - 19/
by 44 states and the District of Columbia.

It is distressing that the American.Psychiatric
Association continues to urge the Court in its Amicus
Brief in this casg,'that psychiatrists, .and only psychia-

. - _ 20/
trists, are competent to diagnose mental disorders. Its
argument is a vivid example of the circularity and label-
ing technigque that'the."medical modél" imposes upon the
jury. It is said that only doctors of medicine Should
be permitted to present a diagnosis concerning mental .
disease because mental disease isva "complicated scien-

21/

tific medical and psychiatric problem." Further, it

is arqued, "criminal responsibility must be tied into a

19/ Public Law 91-657; 84 Stat. 1955 (January 8, 1971).
The states which have enacted licensing or certification
statutes for psychologists are: Alabama, Alaska, Arizona,
Arkansas, California, Colorado, Connecticut, Delaware, '
FPlorida, Georgia, Hawaii, Idaho, Illinois, Indiana, Kansas,
Kentucky, Louisiana, Maine, Maryland, Michigan, Minnesota,
Mississippi, Montana, Nebraska, Nevada, New Hampshire,

New Jersey, New Mexico, New York, North Carolina, North
Dakota, Oklahoma, Oregon, Rhode Island, South Carolina,
Tennessee, Texas, Utah, Virginia, Washington, West Virginia,
Wisconsin and Wyoming.

20/ Brief of American Psychiatric Assoclation, Amicus
Curiae, pp. 20-22,

21/ 1d., p. 20.
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medicgl mode} . .. so.lohg as . .-.medicaltcategories
are to be used as the basis fbr determinihgzthe ériminal

o 22/
responsibility of citdizens". In other words, the
medical model musﬁ continué to be:uéea becausé ﬁhe medi-
cal model-haé"been used in the past;

._Amicus_believes that'this Court’in fact has already.
abandoﬁed—the‘substanceiof the medical model in its
decision in McDonald. It should now make it'clear-to tﬁe
jury tﬁat~the issues to be faced are not to be answered
by refuge in medical labéls or the‘misléading and inade-
QUate-terminoiogy of "diséase". |

Amiéus joins in.the.suggestion of the American

Civil Liberties Union Fund of the National Capital Area,

stated in its own Amicus Brief in this case, that the

Durham-McDonald formulation be modified in the follow-
ing reSpgcts:
| (a) that "'mental disability' replace
'mental disease'";
3

(b) that "abnormal condition of the mind"

be stricken from the McDonalq_formdlation; and

22/ 1d., p. 19.
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(c) -that-"‘mental.disability;or'defectf.
be defined to exist where there is a substantial
effect on the defendant's mental or -emotional-
processes and a substantial impairment of the

defendant's behavior controls."
In addition, Amicus joins'thé3ACLU in urging the
adoption of a model jury-instructiOn along the lines of
1 _ 24/ ' o
that suggested in its Brief. Amicus would only suggest
that wherever the instructionfrefers_to "psychiatrists", -

the phrase "or psychologists" be added to reflect the

law and practice in this jurisdiction.

II. PSYCHOLOGICAL TESTS

Paragraph Seven of the Court's letter to amici
reads as follows:
“7. Should the results of psycholog-

ical tests such as the Rorschach Test
be admissible in evidence? If so,

23/ Brief For the American Civil Liberties Union Fund
of the National Capital Area as Amicus Curiae, pp. 15-16.

24/ 1d., at pp. la-3a.



what kind of testimony ‘is necessary or
appropriate in order to put the test
results in proper perspective? See,
Transcript pp. 318-329, 342-350, 413-
452" ' '

The remainder of this brief is directed to the

: tWO'questidns raised by the Court in Paragraph Seven.

A. Psychological Tests Play An Important
Role In The Overall Process Of Assessing
A Deféndant's Mental Condition; Test -
Results Should Be admissible Unless It
Is Established That A Given Test Does Not
Aid In The Assessment Of Mental Condition.

1. Introduction

fn Jenkins v. United States, 133 U.S. App. D.C.

300, 307.F.2d 637 (1962); this-Cburt, en EEHE! held-that

a properly qualified psychologist was cbmpeteﬁt to render
an expert opinion concerning théiexistence of a mental
disease or defect and the relationship of that mental
condition to the crime. As the Court's opinion discloses,
the psychologists whose testimony had been erroneously ex-
cluded had reli?d, in part, upon the results of the

25/
psychological tests which they had administered.

25/ The Court stated (113 U.sS. App. D.C. at 306, 307
F.2d at 643): :

[Footnote continued on next page]
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In our brief in Jenkins, we stated:-

"Infallibility is not claimed for

any psychological test, and no pro-
fessional psychologist would assert
that he could reach a valid diagnosis

‘on the  basis of test results alone.
However, the use of test results,

“in conjunction with a review of a
person's history and evaluative
interviews, can be extremely useful
to the clinical psychologist in
reaching informed opinions as to the
-nature and existence or non-existence
of mental disease or defect in a given
subject and as to the cause or relation-
ship or lack thereof between such
mental disease or defect and the sub-

- ject's overt behavior. . . ." Amicus
Brief of The American Psychological

" Association.

[Footnote continued from preceding page]

"The first psychologist, Dr. Tirnauer,
administered a battery of tests to appel-
lant, studied his case history, and con-
cluded he had been suffering from schizo-
phrenia when he committed the crimes. 1In
his opinion, the disease and the crimes were
'related.' The second psychologist, Dr.
Margaret Ives, had reviewed Dr. Tirnauer's
test results, had seen appellant at a staff
conference, and had administered part of a
Szondi profile test. She stated that ap-
pellant was suffering from schizophrenia
and that his crimes were the product of
the disease. The third psychologist, Dr.
Levy, interpreted test results obtained by
members of the District Geoneral staff in
October 1859, and administered two addi-
tional tests shortly before trial. He
testified that defendant had been suffer-~
ing from schizophrenia on June 10, 19859,
but could give no opinion concerning the
relationship between the illness and the
crimes."
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Now, as then, the American Psy;hological Associa-
tion does not claim.infallibility for any péychological
test. And, the Asséciation is as'unwilliné today, és
it was when Jénkiﬁs was decided to claim that a valid
diagndsié cén.be based on tesﬁ results alone. Indeed,

' we point to the extensive and continuing research ef— 
forts byupgfchologists to further improve and refiné‘
tests to improve their-reliabiiityaand_validity.
Psychologiéal tests, like all_otﬁer assessment procedures
for the study of mental, emotional, and behavioral func-
tiohing; éuch as cliniéailihterviews, are vulnerable to
methodological criticisms about their. less-than-absolute
reliability and wvalidity. -

Nevertheless, it must be borne in mind that psycho-
logical tests were originally designed and continue to be
used as a means of avoiding some of the more obvious and
serious shortcomings of unstructured interviews.

The intérvening nine years since Jenkins have not
revealed any basis for a retrecat from the proposition
that psychological tests have significant utility in

assessing mental condition and its relation to a criminal
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act and that_the results of thése #ests should, thér¢* ‘
fore, be admissiblé in a criminal procéeding wheré in—
.sanity'is an issue.'

In this section we consider the guestion of
admiSSibilitf'of the results of-pSychoiogical tests. We
discuss the tests,themselves, their proper role in the

process By which mental condition is asSessed; and the.
paﬁcity of altérnativesfshould"testvresults b¢ heid7ihw -
admissible:' In the following sectién, we conéider steps
which can be takeh to place results of psycﬁologicalvtests
in proper perspective. We there consider\the~role~of‘
direct examination, the bounds of cross-examination and
éummation, and the possibility of an instruction to the:
jury on this subject.'

- 26/
2. Eﬁ? Tests

A test is simply a systematic procedure for com-

paring the bhehavior of two or more pérsdns. Cronbach,

£

26/ The tests administered to appellant Brawner were:
Wechsler Adult Intelligence Scale, Wechsler Memory Scale, -
Form 1, Color-Form Sorting Test, Bender-Gestalt, Rorschach,
Thematic Apperception Test, and Projective Drawings. Sup-
plemental Record, St. Elizabeths Hospital records, Report
of Dr. Eugene C. Stammeyer, Psychological Summary, p. 1.
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L.J. Essentials of Psychological Testing. New York:

'Harper & Brds.;.l960; .Péyéhological téstg attempt to
qbtain.whoie and_sysﬁémafic1saﬁples of éertain typeé
oféverbél,_perdeptual; aﬁd-mét$£ behaVior within the"
'cagté#t-ofrézgtdhaérdized éifﬁation. The major ad-
vantage of Such'testS'is thatvliﬁtle, and in.many cases
no;'subjéé;ive sélection is involved in.sééuring.fhel-

data or information about the-éubject, In essence, -

then, a psychological test is an objective and standard- . _

ized measure of a sample of behavior. Anastasi, Psychol-

bgical Testing, MacMillan Co. (3d Ed. 1968), 21.

| In.érder to uhderstandvthe nature and purpose of
psychological tests it is neceSsary to know aﬁout the
historical circumstances which led to the development
.of such assessment procedures.  Thus, intelligence test~-
ing received its start when Alfred Binet, a French physi-
cian, became interested in studying judgment, attention,
and reasoning about 1890. Between the years of 1893 and
1911, Binet tried to find out just how "bright" and "dull"
children differed. The stage was set for mére systemétic

development of inteiligence tests when, in 1904, Paris



school officials became concerned about their many non-
learners and deeided to remeve the hopelesslypfecble—
minded to special schools. It was because school offi—
cials could net trust the very subjective and therefore
unreliable judgment of the teachers, that.fhey asked
Binet to produce a method for more reliably and accu-
rately distinguishing the gehuinely dﬁll from other
pupils. -Cronbaeh, supra.

It is'very'impertant, therefore, not to compaie
psychological tests to some absolute standardkoi.per—
ﬁectionﬁ but rather to the more rele&ant and appfopri—
ate standard of what is currently possible with the
other  assessment procedures at hand. .Furthermore,.the
sﬁﬁdy of the admitted shortcomings of psychological -
tests'should not be separated from similar study of all
other available assessment proceduree, e.g., clinical
interviews, study of life history information and
reports, and direct observations.

As noteé ecarlier, tests are merely systematic

and standardized ways of eliciting information from

the subject. If the test items are administered in
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a standard (uniform) way, then it is possible to com-
pare one subject with another, br with someilarger
- group, to detetmine.ﬁhe way they'might'haVé responded
Qifferently to the fést items. If tﬁe tests are ad—
'ﬁigistefed to large sampleshof.people; it is then pés—
‘sible té buiid'uéihormsffdr the particﬁlér ﬁest aﬁd to-
compare a ;%rticular subjéctfs béhavior with that of a
known group. Such Comparisons—yield a measure of the
individual{;'relative standing cdmpared to'sdme refer-
ence (normative)‘group. Through the availaﬁility of
| sténda?dized’norﬁé; thé téé£-£ésults of a particular
individual can more precisely, objectively( and,con~.
sistently be comparéd with a reference éroup,-than could
be done, for ¢xample, when the examiner is simply using_
his own clinical experience as the basis for such com-
parisons.
| Psychological tests fall into twb major categories.

The first cate§ory consists bf tests which méasure various
abilities and capacities of the individual by asking him

to answer questions which can be scored as correct or

incorrect. Perhaps the best known of these are
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"intelligence tests", tests which Dr. Anastasi terms:

measurements of‘"general_intellectUal development". ..

Anastasi, Psycholoqical Testing,.MacMillaniCo.'(3& éd.
1968) 188. Exampiés are the Stanford-Binet and the
Wechsler Aduit Inﬁelligence Scaie,(WAIS),'

.TheJWAiS, whicﬁ was administeredﬁﬁo appellant;_

consists of eleven subtests which measure both verbal
and performanéé capabilities. ~In a&dition'to measuring
intellectuél capaciﬁy,.the wéchsier scales'have been
used.extehsively.as instfumenféiwhich aid'tﬁe diégnosis
of;péthoiogical mental conditions. - For éxampie,'much-
- research and clinical wérk has been done_in-establish—
ing a relationship.between certain formé of péthology
and wide variations in score between various Wechsler
subtests. Similarly, many psychologists hold the view
that subtest scores which fall into certain character-
istic patterns may indicate particulér clinical syﬁ—
dromesi See, hnastési, supra, pp. 296—297,.and autho-
rities there cited. As emphasized below,'ﬁowever, no

one test should be used as the basis for judgments as

to pathology and any conclusions concerning mental
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condition which are derived ffom a-éonsiderétiqn of the
interrelatioﬁships bethén.scores.on Wechsler subtests
should be viewed as "tentative.and fequir[ing] further
Vérification". Id., at 301. |

"~ The sécond major category.of psychdldgical tests
_are.theISOfcélled pe:sonaliﬁy fésts. These tests are
'designed'to measure embtiéhéi; ﬁotivational},and in_ter~
personal charaéteristics bf the individual, as distin- -
guished from his abilitiés. Here, of course,_thefe are
no right or wrong answers. Rather; answers are éompared ' -
with those df'defined'groﬁps of people who have exhibitéd.
certain personality or emotional characteristics.

There are two different types of personality tests.

First, there are what has been termed "self-report in-
Qentories", Anastasi, supra, p. 437, which are designed. -
to obtain information about an individual by having him é
select answers which he feels are_descriptive of his
attitude or be?avior. Ore of the more widely known tests
of this type is the Minnesota Multiphasic Personality
Inventory (MMPI), which consists of 550 éffirmative

statements to which the individual supplies an answer,
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"Trﬁeﬁ, "False", or "Cannot Say"; dépending upoﬁ thc
ansver which most accurately reflects his.réactiOn[to
the.statement. |

In eSséndé;fSelf~inventories;:such as MMPI,.afé
iike'ﬁighiy.sﬁructured interviews in which'the-subject
is asked to describe-himself in :eférence.to specific
questions :;7father than very globéllyf ‘Since each
question has been carefully‘seiected ﬁrbm‘a large pool
O£_items oﬁ thé basis of iﬁs demonstrated abiiity tQ
distinguish among individuals with aﬁd without.ééftéin
chéféctéristics,.and since the scoring of &such inven;
tories is completely objective, the results of: such
an assessment are generally mo£é feliable and-scien~
tific as compared to unstructured clinical interviews.
Of qourse[ the examiner is free to question the subject
further in regard to responses to specific items and
to otherwise obtain more details of ﬁhe particﬁlar in-
dividual being‘tested;

The second type of personality assessment instru-
ments are known as projecctive tests. These tests less

freguently yield single scores, have elaborate or



comprehensiv¢ hormé, or reflect behavior that can be
directly and easily generalized to other situatioﬁs.
They often evoke complex behavior in the sﬁbject which
is interpfeﬁed by the psycholoéist in terms of some
norms, many iabératory studies and validation sﬁudies,
his past experience concerning the behavior of other
individﬁél; on the tests, his knowledge of psycho-
pathological states, and his khéwledge of the relgtidn—
ship of perceptual/cognitive behavior to personality.
Tests are called "projective" when they preseht 
the subjéct with'bompleX'materials‘or complex -instruc-
tions which are ambiguous and have few guidelines. The
idea is to present tasks to the subjec£ which do not
have right orlwrong answers or ways of doing them. The
ambiguity of the task makes it difficult for the sub-
ject to fall back on well learned, commonly shared ways
of solving the task. The intention 1s to get the sub-
ject to respond with his 6wn style, his own-way of
adapting and thinking, his own way of organizing the

task.
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The theory which qnderlies tests.of this type is
that, without.being conscioué.of it, the examinee ﬁill-
"project" into his responées his desireé, fears, con-
fliCts, etc., and the manner in which hé deals with
them. The‘chiéf'advahtage of“éuch'tests is that they.
make it possible to gain insight into aspécts of an in-
dividual;g-;ersonality which he might suppress.coﬁsci¥
ously bécause he considered'thém tb be unatfractive-or
undesirable or which he might repréés unconscidusly be-
““qause-they were too bainfql to face up to. |

| .:&The‘R0r$Chach"Test, the Thematic -Apperception
Test (TAT),‘and.the Draw-A-Person Test, all of which

were administered to appellant Brawner, are ambng the

most widely used of the projective tests. Silber,

Clinical Psvchology -- Its Role & Methods, published in

Readings In Law & Psychiatry, ed. by Allen, Ferster &

Rubin (Johns Hopkins Press, 1968) 88.
In the Rorschach Test, the examince is asked to

view 10 bilaterally symmetrical inkblots and to state
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21/ : |
what the blot represents. The Thematic Apperception

Test (TAT), which-was.also administered to appellant
Brawner, consists of 19 pictures which may;vary in
context dand clarity and onhe blank éard. The exaﬁinee
15 asked to ﬁake-Upfa story'éoncerhiﬁg-éach pictﬁré,

He is asked to tell what happened in ﬁhe'past; what_is
happenihg’éﬁ preSént, what will happen in the fuﬁure
and what the people involved are thinking and feeling.'
The piéture stimuli are more highly structured thén the
’Rorséhach inkblots and reguire more_;omplex verbal
 responses4,-Like the~Rorschach.however, therénare no

"correct" answers and the purpose is to encourage the

27/ ' "Besides keeping a verbatim record
of the responses to each card, the
examiner notes time of responses,
position or positions in which cards
are held, spontaneous remarks, emo-
tional expressions, and other. in-
cidental bechavior of the examinee
during the test session. Following
the presentation of all 10 cards, the
examiner questions the individual
- systematically regarding the parts and
aspects of each blot to which the
assoclations were given." Anastasi,
supra, p. 496. '
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cxamineé to reveal the dimensions df his péfsonality
through the-étory he.mékes up;

A final example of a projective £estjis £he-
Machover Draw-A-Person Test (DAP); .Hgfe, theexéminée.
is asked to draw a person, the theory being that the
.drawing.will be at least as much a projection_of‘the
examinee's~personality and how;be perceives himéelf_and
othe; persons és it will.be a reflection of his artistic
ability. After the,firsf figure is completed; thé
_examineé is asked to draw a person of the'opposite sex.
_“The‘examinee is then asked to construct a story about
the people he has drawn. Finally, a series of guestions
are asked coﬁcerning‘the_figures drawn. Based on cliﬁi—
cal research and empirical findings, numerous hypotheses
have been formulated as to the rélationships between
various mental conditions and the size énd placemenf of
the figures drawn, emphasis of various portions of the
anatomy, etc. Although standard methods of administra-

¢ : .
tion and scoring of responses are employed, as with all
projective techniques, the clinical training and experi-
ence of the examiner is of prime importance to adequate

interpretation.
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3. The Role of Psychological v
Tests In.The Assessment Process

In general, both ability énd persenaiiﬁy ﬁests
are based on extensive normative samples of human.be;
havior, developed according'to esﬁabiished.priﬁciples
of psychological measurement, and.standardieed in
administra;ion.te eliminate, insofar as poeSible,
extraneous factors which might_affect_ieterpretation of
‘results.

.As steted at the outset, however,'infallability
is not claimed for any test, and some tests are thought
by.some psychologists.to be more useful than others.
‘Moreover, ability factors, such as verbalfabi}ity; can

affect the results of projective ‘tests. It is for these

reasons that most experienced psychologists will administer-

a series of tests and will look for relationships between

*

the results of the various'tests._

"[Tlhe use of a test battery is
itself an attempt to increase
reliability. If such disparate
techniques as the DAP, TAT, and
- Rorschach all contain evidence
of, say, overwhelming anxiety,
then the psychologist can place
more confidence in his conclusion
than if just one test has been
used." Silber, supra, 91
(Emphasis in original.)
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Equally impoftant; it shosld be résséﬁized that
even the results of a battery of.tests are-only'pne,partV
of the:overali procéss of assessing msntal cOnditionr
Obviously, the clinical intérview, ongrvations éf
behavior and a careful analysis of biographica; data.
all play an important role in the assessmeht process.

However, it hardiy follows that tesf results should be
inadmissiblé because they doréot tell_thé whdle.stbry..
Certain.psychological tests may be "clinicalstoolshs
rathér than "psychometric instruments", Anastési, Suéré,
pp. 516, et seqg., but they are important aids in the
_assessment of ﬁén£al condition nonetheless.. To_ruie that
psychological test results are inadmissible bscause they
are, in isolation from one another_snd_fromsother parts
of the assessment process, insufficiently precise measures . --
of mental condition, would be to ignore the fact that_these'
.tests are almost universally recognized as an important.
element in diagnosis.

Test results should be placed in perspective. But

to require psychologists and-psyéhiatrists to testify
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without reference to them wOuld-be to introducé_into
criminal proceedings an artificial_and_unsétisfactory
tofal reliance dn the é}inicél interview.' If tﬁé |
objection tb'éertain péychblbgicai tests is that they
are inspfficiehtly standardized and validated, and that
too much depends upon the subjective reaction of the

examiner, this objection applies,'g_fortiori, to the
clinical interview. ASSessmeAt of mental condition,

.and its réiationship to criminai conauct, remains a | .
difficult and demanding task. The courts should con-

tinue'to admit all releVant evidence which bears on

this issue, including psychological test results.
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B. Counsel Should Be Encou:dged-To .
Explore The Bases For ‘The Conclusions
‘Drawn From Psychological Test Results.
However, In The Absence Of Supportive
Expert Testimony, Counsel Should Refrain
From Expressing Or Implying Opinions As
To The-Validity Of A Psychological Test.

1. Introduction

The_American_Psycholoéiéai'Aséoéiation shéres the
"serious'misgivings"'voicéd by_another gmiggg;concerning
the handling of péychological test evidence in the trial
of this case.28/ Tﬁé‘AssociatiQh'belieQes that there

~shounld.be a line drawn between c50585gxamination and
summation which probes the validity of the psycholbgisﬁ‘s'
¢conclusions and theif basés in thé'test'results, on the
one hand, and the expression byv éounsel of his own un-
supported opinion of ﬁhe validity of.péychological tests, -
on the other. We think it fair to say thaf the cross-
examination of thé-defense‘psychoiogist crossed this line

and was, therefore, highly prejudicial to appellant Brawner.

$ . -

28/ Sec, Brief of the Amicus Curiae William H. Dempsey;
Jr., pp. 83-95. '



2, The Role of Direc¢t Examination
.In Placing Psychological °
Tests . in PrOpqr Perspective

Counsél who introduées an expert who testifies
‘partly on the basis of reéults of.péyéholoéical-tésts‘
should ﬁaké EAQe to.ask hisTwitness qﬁestions which will
place these tes# reéﬁlts.iﬁLthéef perspective.
The tests which were admiﬁiste;ed should be explaiﬁed.
- Equally important, the witness should have the bppof—
tunity to inform the jury that his jpdgment-concérning
defendant's mental condition was noﬁ‘based on any one
answer, any one test, or solely on_the battery of
tests.. He should have the opportunity ﬁo explain to
the jury that the ﬁests are one clinical tool, amoné
several, which he employed in making his diagnosis.

Direct examination of this kind will put the
expert in a better position to deal with cross-
examination which dissects his analysis of particular
responses. Fu;thermore, the jury will have a clearer
understanding that psychological tests are not some-
thing they must accept or reject in toto. If the jury

understands that the expert uses the tests as an aid
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to psychological -evaluation and diagnosis and not as the .
sole basis for such evaluation, it will be in a better

position to assess the test results and the testimony of-

thé egpért.

3. Proper Cross-Examination
and Summation ’

Thé amicus brief filed by’Mf._Dempsey adéquateiy
excerpts some of the more objéCtionable portions‘of the
cross—examination of Dr._Stammeyér, See, Pp . 85;87 of
Mr. Dempsey's brief (Tr. pp. 426,'429;30, 432, 446450).

It sﬁfficéthére to.négé that the thrust of the prbéeCutor's
questions were aimed at rididuling the psychdlégical
principles underlying various psychélogical tests.
Pérhaps.this kind of cross-examination Qould be
somewhat less objectionable if it reflected other expert
testimony in the record. For example, if the prosecutor
wished to challenge the'principles by which Dr. Stammeyer
scored the various psychologicdl tests‘which-he administered
to appellant, he could have done so by confronting the
witness with literature in the field which challenged
the theories which had begn applied. Altecrnatively,

expert testimony challenging the psychological principles



which counsel disputed could have been introduced. inther
of thesc methods are preferable to-a cross;examinaﬁion
which résts upon ridicule rather_thén fact and Which‘
éppeals £o'the "commOn sense" ofnthe jury éoncerninngrin—
éiples whiéh are based upon empirical research and the
clinical experience of gxperts, réther_than the common

experience of laymen.

A gimilar error led to reversal in King v. United .

‘States, 125 U.S. App. D.C. 318, 372 F.2d 383 (1967). .

In that case, Dr. Ruch, the Assistant Clinical Director

of the Dix Pavillion of St. Elizabeths Hospital, testi-

‘fied that organic brain injury or disease had been found

to be present on the basis of pscyhdlogical tésting,
even though the skull x-ray, eléctroencephalogram (EEG)
and neurologicél examination had proven negative. After
reviewing the prosecutonr's cross-examination énd his
summation, the Ccurt stéted,

"thet prosecutor persistently drummed
into the jury -- without evidentiary
bacsis, and contrary to tne uncontra-
dicted testimony of the Government
psychiatrists called by the defense —-
the assertion that organic damagce was
negatived by the failure to dctect it

by physical tests, and that psychological
tests could not establish organic damage
('organicity')." 125 U.S. App. D.C.

at 325, 372 r.2d at 390.



The Court Viewed “thevbrosecuto:'s trénsgressibn"
as having been to convey £o the_jurj hié own-opinion_that
there is nothing organically wrong with aﬁ indiviaual
claiming mehtal illness unless the damage is revealed by
a physical examination.

"It is misconduct for a prosecutor
to make an assertion to the jury
of a fact put .in the form of an
assumpltion of a question, unless.
the prosecutor proffers direct
testimony of that fact. The same -
principle applies to a matter of
opinion, and is certainly applicable
where as here, the prosecutor's . '
opinion contradicts the expert opinion
of the witness called by the defense
and he never offers opinion evidence
to the contrary. . . The prosecutor
did not even confront the witness
with a divergent view expressed in

a medical text." 125 U.S. App. D.C.
at 329, 372 F.2d at 394 (footnote
omitted.) '

We submit that similar error was committed in the
crosu—éxamination and summation in this case. The sum-
mation, in particular, was objectionable. It contained
expressions ofiopinion concerning the validity'of
generally aécepted principles of psychological test

analysis and about the validity of the tests themselves.

The summation is typified in this regard by the prosecutor's



comments concerning the Rorschach Test.

“"Is a man crazy when he sees a
heart or something else four times?
- Four different anatomical things
or maybe the same things in those
little drawings, these little ink-.
blots. After-all, they.are just
blots of ink. Is a man crazy when
he sees them? . . ." (Tr. 36-37,
emphasis supplied.) '

In expressing his own unsupported opinion concerning

the validity of the Rorschach Test, other tests and the
principles of analyzing responses to the questions asked -
in those tests, the prosecutor overstepped the limits of
proper cross-examination.
“The prosecutor is not free to offer
his opinion in lieu of calling an
expert witness. It compounds the
mischief that here his belief was
contrary to the testimony of the
duly qualified expert witnesses."
125 U.s. App. D. C. at 329, 372
F.2d at 394. o

It is recognized that there will be times when the
shoe will be on the other foot and defense counsél will
. .
be seecking to discredit a prosccution expert who based
~his conclusions on psychological test reéults. We sub-

mit, however, that the objective of a fair trial, and the

proper consideration of expert psychological and. psychiatric
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testimony,'will be best served bj fequiriné all counsel
to adhere to the principles set forth in King.

In this cbnneétion,'it should be notéd that thé.
dfaft recommendations of the ABA'S_Adyisory_Commit?eé on
[_prose¢ptiqn:and defense funétions admonish both prose-
éﬁtor and'defehéésdounSel to'avoid th¢ expression of
"pérsonél.belief or opinibﬁ‘és:to tﬁé £ruth dr faisity
_ of'any:testimony_or evidencé.;. . L .American-Bar‘Associa—

tion Project on Standards for Criminal Justice, Standards

Relating to The Prosecution Function‘and,thé.Défense
Functicn, Advisory Committeec on the Prosecution and
Defense Functions, March_l970.'.Sectiohs 5.8(b) and
7.8(h).
Moreover, these proposed standards declare it to

be "unprofessional conduct" for either counsel:

"to refer to or argue on the basis

of facts outside the record whether

in trial or on appeal, unless such

facts are matters of ccmmon public

knowledge based on .ordinary human

experience or matters of which the

court may take judicial notice."

Id., Sections 5.9 and 7.9.

In any event, it secms clear that prosecutors

should be required to avoid the approach to psychological
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tests ;employed below. As this court noted in

United States, 129 U.S. App. D. C. 205, 207, 392 F.2d
810, 812 (1967), while prosecutor and defense counsel are
both chargéd with conducting themselves:in accordance
with the objective of a fair trial, it

"seems likely that this objective may

he more easily imperiled by mis- .

conduct of the prosecutor than_of'

the defense, since the jury may have

special confidence in the prosecutor

as a public official who does not

represent a biased party but an im-

partial sovereign whose 'interest. . .

in a criminal prosecution is not that -

it shall win a case, but that justice

shall be done'.™ :

We submit that the approach to. the psychological

test evidence employed below should be prohibited. Pre-—
judice is bound to occur where, as here, the prosecutor
expresses his unsupported opinion concerning the validity
of principles which rest on the clinical experience of
expert witnesses rather than the everyday experience of

the jury. s

4. Proposcd Instruction
To The Jury

Where expert witnesses rely upon psychological

test results in reaching their conclusions concerning



the defendant's mental condition and the.rclationship
of that mental condition to the alleged offenSe, we
suggest that an instruction to the jury would be appro-
‘priate.
Such an instruction should a) clearly inform
the jury that it has the ultimate responsibility in
determining what weight to give the expert testimony,
including what weight to give conclusions based on
psychological test results; b) instruct the jury that
psychological'test results should not be omitted from
S consideration because the jury is dubious concerning
AR |
¢ ~the scientific validity of the tests, unless expert testi-
‘mony casts doubt upon their scientific Validity; and
c) place psychological test results in proper perspective
by indicating that they are one factor, among many,
which should be assessed.
The following instruction is suggested:
You have heard evidence concerning
a variecty of assessment procedures,
including cecrtain psychological tests
which were relied upon by the psycho-
logists and psychiatrists in reaching
their opinions. Since it is for you,
the jury, to decide whether the de-

fendant suffered from a mental discase
or defect at the time of the alleged



offense and whether therc was a substan-

tial connection between his mental impairment
and the offensc alleged, -you must decide
whether the experts were justificd in re-
Iying upon the results of the psychologlcal
tests. . -

It is up to you to decide what weight

" should be given to the results of these
tests. You should not reject conclusions
based on the résults of psychological tests
because the tests are new to you or seem
to be an unusual method for determining
mental condition. Nor should you accept’
unquestioningly everytliig cited by the
~experts as being derived from test find-
ings. [However, you may reject the results
of psychological tests 1f you are persuaded
by other expert testimony vou have heard

- that the tests are not a reliable aid in
determining an individual's mantal con-
dition.] 29/

You should consider the gualifications
and the experience of the psychologist who
administered the tests. Consider also the
explanations by the expert witnesses about
the test results. Consider the other facts.
and information used in reaching conclusions
concerning deferdant's mental condition.
You should also consider whether the test
results were consistent with other £actors
considered by the expert witnesses in

zg/ This sentence, or one like it, could be added where
there is expert testimeny challenging the validity of a given
psychological test or tests.



reaching their opinions concerning de-
fendant's mental condition. Bear in
mind that the results of no one test”
alone can be the sole basis for judging
the defendant's mental condition. Also

- remember that .all the results of all the

tests which were given to the defendant
are not the only basis for reaching
conclusions as to his mental condition.

‘Rather, the results of the psychologi-

cal tests are one factor, among many,
which must be.considered in reaching a con-

" ¢clusion as to defendant's mental condition

and the relationship between that condition
and the alleged crime.

CONCIUS TON

Amicus submits that this Court has in fact already

properly a

bandoned the substance of a "medical model" for

the test of criminal responsibility in this jurisdiction

in a series of important decisions. All that remains is

to make the applicable standard clear to the jury so that

the jury understands that medical -labels do not resolve

the issue presented by a plea of not guilty by reason of

insanity.

]

Further, Amicus submits that with propexr foundation

and an appropriate instruction, psychological tests can be’

of important assistance to the experts and the jury. No

one test is infallible, nor should the battery of tests



be the sole basis of diagnosis, but. it should also be
recognized that psychological test'results-ére more
‘rgliable than any other presently known technique fof;
__the.diagnosis éf mcntél'disability._
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